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DEPARTMENT  OF  ENERGY 

10CFR  Parts  376,  390 

Final  Rulemaking  Regarding  a  Fixed 
Net  Profit  Share  Bidding  System  for 
Outer  Continental  Shelf  Oil  and  Gas 
Leases  and  Accounting  Procedures 
for  Determining  Net  Profit  Share 
Payments 

AGENCY:  Department  of  Energy. 
action:  Final  rule. 

summary:  These  regulations  establish  a 
“fixed  net  profit  share”  bidding  system 
for  use  in  lease  sales  of  Outer 
Continental  Shelf  oil  and  gas  tracts.  The 
bidding  system  uses  cash  bonus  as  the 
bid  variable  and  requires  net  profit 
share  payments  at  a  rate  that  is  constant 
for  the  duration  of  the  lease  and  a  fixed 
annual  rental  payment.  These 
regulations  also  establish  accounting 
procedures  that  oil  and  gas  firms  are 
required  to  use  in  order  to  calculate  net 
profit  share  payments  due  the  United 
States  for  the  right  to  produce  oil  and 
gas  from  Outer  Continental  Shelf  leases 
issued  under  net  profit  share  bidding 
systems.  The  most  significant  changes 
from  the  proposed  regulation  include  a 
modification  of  the  definition  of  the 
capital  recovery  period  and  changes  to 
the  accounting  procedures,  most  notably 
those  dealing  with  required  inventories, 
audits,  and  records  retention.  This 
regulation  implements  rulemaking 
responsibilities  under  section  8(a)  of  the 
Outer  Continental  Shelf  Lands  Act,  as 
amended  by  Pub.  L.  95-372,  that  were 
transferred  to  the  Department  of  Energy 
under  sections  302(b)  and  303(c)  of  the 
Department  of  Energy  Organization  Act. 
EFFECTIVE  DATES:  The  amendment  to 
Part  376  contained  in  this  regulation  and 
Part  390  shall  be  effective  May  14. 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  W.  Edwards  (Leasing  Policy 
Development  Office),  U.S.  Department 
of  Energy,  1200  Pennsylvania  Avenue. 
NW„  Room  2313,  Washington,  D.C. 
20461,  (202)  633-9035. 

Michael  T.  Skinker  (Office  of  General 
Counsel),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Room  5E074,  Forrestal  Building, 
Washington,  D.C.  20585,  (202)  252- 
2900. 

Fred  Appel  (Public  Affairs — Resource 
Applications).  U.S.  Department  of 
Energy,  1200  Pennsylvania  Avenue, 
NW„  Room  3307,  Washington,  D.C. 
20461,  (202)  633-9418. 
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I.  Introduction 

Sections  302  and  303  of  the 
Department  of  Energy  Organization  Act 
(DOE  Act,  Pub.  L.  95-91,  91  Stat.  578-580 
(42  U.S.C.  7152,  7153))  transferred  to  the 
Secretary  of  Energy  certain  authorities 
previously  held  by  the  Secretary  of  the 
Interior  under  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA),  the  Mineral 
Lands  Leasing  Act.  the  Mineral  Leasing 
Act  for  Acquired  Lands,  the  Geothermal 
Steam  Act  of  1970,  and  the  Energy  ... 
Policy  and  Conservation  Act. 
Specifically,  with  respect  to  Federal 
leases  issued  under  these  statutes, 
section  302(b)  of  the  DOE  Act  authorizes 
the  Secretary  of  Energy  to  promulgate 
regulations  which  relate  to  the:  (1) 
Fostering  of  competition  for  Federal 
leases  (including,  but  not  limited  to, 
prohibition  on  bidding  for  development 
rights  by  certain  types  of  joint  ventures): 
(2)  implementation  of  alternative 
bidding  systems  authorized  for  the 
award  of  Federal  leases:  (3) 
establishment  of  diligence  requirements 
for  operations  conducted  on  Federal 
leases  (including,  but  not  limited  to, 
procedures  relating  to  the  granting  or 
ordering  by  the  Secretary  of  the  Interior 
of  suspension  of  operations  or 
production  as  they  relate  to  such 
requirements):  (4)  setting  rates  of 
production  for  Federal  leases:  and  (5) 
specifying  the  procedures,  terms,  and 
conditions  for  the  acquisition  and 
disposition  of  Federal  royalty  interests 
taken  in  kind. 

The  Secretary  of  Energy  is  specifically 
authorized  to  promulgate  regulations 
under  the  OCSLA  as  they  relate  to  the 
implementation  of  alternative  bidding 
systems  authorized  for  the  award  of 
Federal  Outer  Continental  Shelf  (OCS) 
leases  (section  302(b)(2)  of  the  DOE  Act) 


and  to  disapprove  any  term  or  condition 
of  a  Federal  OCS  lease  which  relates  to 
the  authority  to  promulgate  regulations 
under  section  302(b)  (§  303(c)(1)  of  the 
DOE  Act). 

On  November  30, 1979,  the 
Department  of  Energy  (DOE)  issued  a 
proposed  regulation  (44  FR  70390, 
December  6,  1979)  to  establish  a  fixed 
net  profit  share  bidding  system  for  use 
in  OCS  lease  sales.  The  proposed 
bidding  system  differed  in  significant 
respects  from  the  traditional  bidding 
system  used  for  OCS  lease  sales  under 
which  leases  were  issued  on  the  basis  of 
a  cash  bonus  bid  with  subsequent 
payments  to  the  government  based  on  a 
fixed  royalty  and  a  fixed  annual  rental. 
The  proposed  bidding  system  retained 
cash  bonus  as  the  bid  variable,  but 
replaced  the  royalty  payment  as  the 
basis  on  which  the  Federal  Government 
would  receive  further  payments  for  its 
resources  with  payment  of  a  fixed  share 
of  the  net  profits.  The  regulation  as 
proposed  also  established  accounting 
procedures  for  allocating  expenditures 
incurred  by  lessees  during  exploration, 
development  and  production  of  net 
profit  share  leases  and  for  calculating 
net  profit  share  payments.  To  the  extent 
feasible,  DOE  based  the  accounting 
procedures  in  the  proposed  regulation 
on  those  generally  used  within  industry. 
In  addition,  the  proposed  regulation 
established  procedures  for  auditing  by 
the  Federal  Government  of  lessees' 
accounting  practices  and  net  profit 
share  calculations  and  prescribed  the 
process  whereby  a  lessee  might 
challenge  any  adjustment  to  its 
calculations  resulting  from  such 
auditing.  The  proposal  incorporated  a 
fixed  capital  recovery  system  as  the 
means  through  which  lessees  would 
recover  costs  of  exploration  and 
development  from  production  revenues, 
as  well  as  a  reasonable  return  on 
investment. 

Implementation  of  a  fixed  net  profit 
share  bidding  system  satisfies  a  primary 
intention  of  Congress  in  enacting  the 
OCSLA  Amendments  of  1978 
(Amendments,  Pub.  L.  95-372,  92  Stat. 
629)  that  there  be  experimentation  with 
various  bidding  systems.  Explicit  in  the 
Amendments  is  Congress’  conclusion 
that  terms  and  conditions  under  which 
leases  are  awarded,  i.e.,  the  bidding  and 
leasing  process,  have  an  important 
effect  on  orderly  and  efficient  resource 
development.  In  particular,  “with  the 
present  shortage  of  investment  capital 
that  will  prevail  for  many  years, 
increasing  risk  of  uncertainty,  and  the 
increasing  integration  and  concentration 
of  energy  industries,  there  is  some  doubt 
whether  cash  bonus  bidding  remains  the 
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best  system  for  the  future."  (Report  of 
the  House  Ad  Hoc  Select  Committee  on 
the  Outer  Continental  Shelf.  H.R.  Rep. 

No.  95-590  to  accompany  H.R.  1614.  95th 
Congress,  1st  Session  (1977).  p.  54). 

Thus,  Congress  directed  through  the 
Amendments  that  bidding  arrangements 
other  than  the  cash  bonus-fixed  royalty 
system  be  developed  and  used  on  an 
experimental  basis,  so  as  to  “strike  a 
proper  balance  between  securing  a  fair 
market  return  to  the  Federal 
Government  for  the  lease  of  its  lands, 
increasing  competition  in  exploitation  of 
resources,  and  providing  the  incentive  of 
a  fair  profit  to  the  oil  companies,  which 
must  risk  their  investment  capital" 
(House  Report,  p.  54). 

A  review  of  the  Amendment's 
legislative  history  indicates  that 
Congress  was  particularly  interested  in 
profit  share  bidding  systems.  Congress's 
perception  was  that  large  cash  bonus 
payments  may  inhibit  competition  for 
OCS  leases  by  preventing  smaller 
independent  firms  from  participating  in 
OCS  development. 

By  design,  use  of  a  net  profit  share 
system  places  greater  emphasis  on 
contingency  payments  for  generating 
fair  returns  to  the  government,  and 
thereby  less  reliance  on  the  initial  cash 
bonus.  Reduction  of  cash  bonus  bids 
constitutes  a  primary  effect  intended 
under  the  proposal.  The  proposal  was 
also  intended  to  result  in  increased 
production  of  oil  and  gas  from  the  OCS, 
foster  development  of  marginal  oil  and 
gas  fields,  increase  effective  competition 
for  OCS  leases,  and  free  more  funds  for 
exploration  in  addition  to  increasing 
total  revenue  to  the  public. 

DOE  has  determined  that  initial 
experimentation  with  a  net  profit  share 
bidding  system  should  retain  cash  bonus 
as  the  bid  variable.  This  determination 
is  ba%ed  upon  the  belief  that  profit  share 
rate  bidding  will  exhibit  the  same 
problems  experienced  with  royalty  rate 
bidding,  i.e.,  a  tendency  to  overbid  the 
profit  share  rate,  speculative  bidding, 
and  inefficient  resource  development. 

Since  the  administration  of  this 
regulation  is  the  responsibility  of  the 
U.S.  Geological  Survey  (USGS)  within 
the  Department  of  the  Interior  (DOI), 
utilization  of  this  bidding  system  will 
result  in  greater  administrative 
responsibilities  for  the  USGS,  relating  to 
determination  of  proper  rates  for  certain 
costs,  concern  for  inventory,  and 
performance  of  periodic  audits.  USGS 
regulations  are  not  superseded  by  this 
action  but  must  be  followed  in 
conjunction  with  this  regulation,  as 
appropriate. 

Pursuant  to  §  204  of  the  Amendments, 
a  copy  of  the  proposed  regulation  was 
transmitted  to  the  Attorney  General  for 


his  views  on  any  matters  contained 
herein  that  may  affect  competition.  No 
comments  have  been  received.  DOE 
consulted  with  DOI  in  the  preparation  of 
this  regulation  and  its  views  have  been 
carefully  considered  in  the  development 
of  the  final  regulation. 

II.  Analysis  of  Public  Comments 

A.  General 

The  proposed  regulation  was 
published  in  the  Federal  Register  on 
December  6, 1979  (44  FR  70390)  and 
public  comment  was  invited  over  a 
period  of  three  months:  the  comment 
period  closed  on  March  7, 1980.  During 
the  comment  period,  DOE  held  public 
hearings  on  the  proposed  regulation  in 
Washington,  D.C.  and  Houston,  Texas. 

In  response  to  the  proposal,  comments 
were  received  from  27  private  firms  (all 
actively  engaged  in  the  offshore  oil  and 
gas  industry),  2  State  agencies,  and  2 
Federal  agencies. 

The  comments  divided  logically  along 
several  lines.  Most  of  the  comments 
received  from  industry,  for  example, 
expressed  some  degree  of  opposition  to 
the  concept  of  a  net  profit  share  system. 
For  a  variety  of  reasons,  however,  the 
degree  of  opposition  ranged  from  strong 
objection  to  mild  disapproval  of  the 
concept.  Some  disagreed  with  the 
underlying  rationales  of  the  regulation, 
asserting  that  sufficient  competition 
already  exists  for  OCS  leases  or  that  the 
present  cash  bonus — fixed  royalty 
bidding  system  has  served  optimally  to 
facilitate  recovery  of  oil  and  gas  from 
the  OCS.  Others  felt  that  the  proposed 
regulation  would  fail  to  achieve  its 
goals,  except  for  increasing  revenue  to 
the  public.  Few  comments 
wholeheartedly  endorsed  the  proposal. 

A  second  area  of  concern  focused  on 
the  proper  structure  of  a  net  profit  share 
system.  Nearly  all  the  comments 
perceived  conceptual  difficulties  in  the 
proposal.  Among  the  considerations 
raised  as  presenting  difficulties  were  the 
choice  of  a  fixed  capital  recovery 
system,  with  the  inherent  difficulties 
posed  by  the  selection  of  a  fixed  capital 
recovery  factor  and  the  selection  of  a 
point  for  termination  of  the 
preproduction  period:  the  increased 
administrative  requirements  for  both 
Government  and  industry,  including  the 
perceived  problems  associated  with 
lowered  incentives  to  early  exploration 
or  to  formation  of  joint  ventures: 
unitization  of  net  profit  share  leases 
with  fixed  royalty  leases:  use  of  the 
proposed  system  in  frontier  areas,  and 
frequency  of  its  use;  and  the  augmented 
role  of  the  USGS  in  the  administration 
of  the  fixed  net  profit  share  system. 
Other  comments  expressed  a  preference 


for  a  fundamentally  different  system  of 
profit  sharing,  the  investment  account 
system,  instead  of  the  fixed  capital 
recovery  system  proposed  in  the 
regulation.  For  reasons  detailed  below, 
DOE  has  chosen  to  adopt  in  this  final 
regulation  the  proposed  fixed  capital 
recovery  system  with  certain 
modifications,  as  the  most  efficacious 
and  least  burdensome  means  of 
implementing  profit  share  leasing. 

The  third  major  portion  of  the 
comments  addressed  technical  issues, 
most  notably  perceived  shortcomings  in 
the  accounting  procedures  contained  in 
the  proposal.  Several  sets  of  comments 
contained  detailed  recommendations  to 
remedy  perceived  flaws  in  the  proposal, 
several  from  those  respondents 
expressing  greatest  disapproval  of  the 
net  profit  share  concept.  The  major 
shortcomings  of  the  proposed  regulation 
discussed  in  the  comments  centered  on 
exclusion  of  various  costs  from  the 
profit  share  accounts,  and  allocation  of 
certain  operating  costs  to  overhead. 

DOE  intends  this  regulation  to  provide 
lessees  with  incentives  to  early 
exploration  and  development.  Insofar  as 
possible,  the  final  regulation  defers  to 
industry  accounting  practices  as  set  out 
in  procedures  of  the  Council  of 
Petroleum  Accounting  Societies  of  North 
America  (COPAS).  Deviations  from 
COPAS  procedures  are  basically  due  to 
the  different  purpose  of  this  regulation 
from  that  of  usual  joint  venture 
accounting  because  COPAS  leaves 
allocation  of  certain  contract  factors 
(e.g.  overhead  rates)  to  negotiation  by 
the  joint  venturers. 

DOE  has  carefully  reviewed  all  of  the 
comments  and  considered  them  in 
redrafting  this  regulation.  The 
discussion  of  the  major  comments  which 
follows  is  divided  into  three  sections:  • 
the  foundation  of  the  regulation,  the 
structure  of  the  fixed  net  profit  share 
system,  and  the  accounting  procedures. 
The  comments  provided  considerable 
assistance  in  the  redrafting  of  the 
regulation,  particularly  with  respect  to 
many  technical  aspects  of  the 
accounting  procedures. 

B.  Foundations  of  the  Regulation 

Most  comments  received  from 
industry  expressed  some  degree  of 
opposition  to  the  concept  of  leasing  with 
a  net  profit  share  term  in  OCS  leases. 
The  degree  of  opposition  varied,  but 
appeared  to  stem  from  a  general 
apprehension  among  firms  engaged  in 
OCS  operations  that  introduction  of  a 
net  profit  share  system  might  lead  to 
decreased  reliance  upon  the  cash  bonus- 
fixed  royalty  system  at  present  in 
dominant  use,  and  that  the  perceived 
burdens  associated  with  any  net  profit 
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share  system  might  outweigh  its 
beneficial  aspects.  Others  questioned 
the  existence  of  any  beneficial  aspects 
to  the  proposal,  as  compared  with  the 
traditional  cash  bonus — fixed  royalty 
system.  The  comments  also  raised 
issues  with  regard  to  the  foundations  of 
the  proposal,  in  theory  and  practice,  and 
the  assumptions  used  by  DOE  in 
formulating  the  proposal.  The  causal 
nexus  between  the  proposed  regulation 
and  its  intended  effects  was  seriously 
doubted. 

DOE  appreciates  the  reservations  of 
industry  with  regard  to  the  introduction 
of  a  new  bidding  system.  Nevertheless,' 
DOE  believes  that  rational  objections  to 
the  concept  of  net  profit  share  are 
answerable.  Relatively  few  comments 
were  received  taking  serious  issue  with 
the  conclusions  reached  in  DOE’s 
regulatory  analysis  although  there  were 
comments  which  criticized  some  of  the 
assumptions  of  the  regulatory  analysis. 
Several  comments  stated  that  other 
analyses  arrived  at  conclusions 
comparable  to  those  in  the  DOE 
regulatory  analysis.  Other  objections, 
unfortunately,  were  merely  speculative 
assertions,  unsupported  by  argument  or 
data.  As  to  these.  DOE’s  analysis  leads 
to  different  conclusions. 

The  regulatory  analysis  prepared  by 
DOE  for  this  regulation  indicates  that 
use  of  the  proposed  fixed  net  profit 
share  system  should  result  in  a 
reduction  of  cash  bonus  bids  for  OCS 
leases.  Several  firms,  however,  took 
issue  with  this  point,  asserting  that 
major  oil  and  gas  companies,  due  to 
their  size,  access  to  capital,  and 
presumed  economies  of  scale,  can 
tolerate  a  lower  return  on  investment. 
Therefore,  these  firms  can  afford  not  to 
discount  cash  bonus  bids  as  much  as 
smaller  firms,  to  the  detriment  of  these 
smaller  firms  in  competing  for  OCS 
leases. 

In  response.  DOE  notes  that  this 
situation  would  represent  perverse 
bidding  behavior  on  the  part  of  major 
companies.  In  their  comments, 
companies  have  stressed  the  wholly 
rational  process  used  in  the  formulation 
of  bids  for  OCS  leases,  a  process  which 
generates  a  point  bid  or  narrow  range  of 
bids  and  is  based  upon  resource 
estimates  for  the  tract,  expected  costs  of 
exploration  and  development,  and  the 
value  of  subsequent  payments  to  the 
Federal  government  for  the  lease. 
Companies  have  ascribed  non-rational 
bidding  behavior  to  other  firms,  but 
never  to  themselves.  Nothing  in  the 
record,  regulatory  analysis,  or  bidding 
history  has  come  to  light  to  support  the 
contention  that  net  profit  share  leasing 
systems  will  lead  to  less  rational 


bidding  behavior  on  the  part  of  firms 
than  would  occur  under  other  bidding 
systems  for  OCS  leases.  The  possibility 
of  irrational  bidding  exists  under 
present  bidding  systems,  but  while 
acknowledging  the  possibility.  DOE 
doubts  that  such  behavior  is  likely,  or 
that  such  behavior  is  more  likely  when 
profit  share  systems  are  employed. 

The  general  idea  of  competition  for 
OCS  leases,  and  especially  its  relation 
to  the  fixed  net  profit  share  system, 
received  a  good  deal  of  discussion  in  the 
comments.  Several  comments  asserted 
that  competition  for  leases  on  the  OCS 
is  sufficient  at  present  and,  moreover, 
that  no  qualified  company  is  presently 
precluded  from  participation,  at  least 
through  joint  ventures.  Other  comments 
questioned  the  necessary  relationship  of 
use  of  the  fixed  net  profit  share  system 
and  increased  competition  for  OCS 
leases,  instead  citing  such  inhibiting 
factors  as  aversion  to  risk,  inability  to 
meet  overall  capital  requirements,  and  • 
lack  of  technical  capability,  as  the  major 
limitations  on  participation  by  firms  in 
OCS  lease  sales. 

DOE  has  never  maintained  that  large 
front-end  cash  bonuses  are  the  sole 
inhibiting  factor  to  participation  in  OCS 
lease  sales;  however,  large  bonuses  do 
figure  importantly  in  a  company's 
decision  whether  to  participate  in  an 
OCS  lease  sale,  as  the  comments  also 
make  clear.  To  the  extent  that  a  firm’s 
decision  to  participate,  either  alone  or 
as  a  part  of  a  joint  venture,  depends  on. 
the  initial  cash  bonus,  use  of  fixed  net 
profit  share  can  operate  to  increase 
competition  for  OCS  leases  by  reducing 
cash  bonus  amounts.  The  regulation 
makes  no  pretense  of  presenting  a  final 
solution  to  all  problems  associated  with 
participation  in  OCS  exploration  and 
development,  such  as  access  to  all 
necessary  capital  or  technical 
competence.  It  should  be  noted, 
however,  that  under  a  net  profit  share 
system,  a  lessee  is  able  to  recover 
expenses  of  exploration  and 
development,  plus  a  reasonable  return 
on  that  investment,  from  production 
revenues  prior  to  payment  of  any  net 
profit  share  to  the  government.  This 
differs  significantly  from  a  fixed  royalty 
system,  where  contingent  payments  to 
the  government  begin  with  the  first 
barrel  of  production. 

Several  additional  assumptions  used 
in  the  regulatory  analysis  were  criticized 
in  the  comments  as  being  erroneous  or 
unwarranted.  Major  among  them  were 
sizes  of  average  reservoir  and  bonus, 
timing  of  investment  development  costs, 
and  constant  capital  recovery  factors.  A 
majority  of  comments  pointed  out  that 
not  all  investment  in  development 


facilities  takes  place  prior  to 
commencement  of  product ion-from  a 
lease.  The  assumption  in  the  regulatory 
analysis  as  to  the  timing  of  development 
investment  costs  was  made  for  purposes 
of  computer  simulation,  but  in  no  way 
invalidates  the  conclusions  reached  in 
the  regulatory  analysis.  In  addition,  as 
discussed  more  fully  below.  DOE  has 
not  assumed  that  no  development  costs 
are  incurred  after  the  onset  of 
production,  but  merely  that  those  costs 
bear  a  different  relationship  to  the  goals 
sought  to  be  achieved  by  the  regulation. 

Neither  do  the  results  of  the 
regulatory  analysis  depend  for  their 
validity  on  the  assumptions  made  with 
regard  to  reservoir  size,  bonus,  or 
constant  capital  recovery  factor  in  a 
given  OCS  lease  sale.  The  regulatory 
analysis  examined  a  range  of  reserve 
sizes,  from  small  (30  million  barrels)  to 
large  (one  billion  barrels),  to  determine 
the  impact  of  reservoir  size  on 
production  incentives  created  by  the 
various  systems. 

Similarly,  no  a  priori  selection  of 
system  parameters  (capital  recovery 
factor  and  profit  share  rate)  was 
assumed;  rather,  the  whole  range  of 
these  factors  was  examined  to 
determine  the  combination  most 
suitable  for  each  system,  given  varying 
cost  and  resource  size  conditions.  In 
theory,  tailoring  capital  recovery  factors 
to  individual  tracts  operates  to  serve  the 
purposes  of  the  regulation  more  closely, 
to  the  extent  that  resource  and  cost 
estimates  are  more  accurately  reflected 
in  the  combination  of  parameters 
applied  to  each  tract. 

C.  Structure  of  the  Fixed  Net  Profit 
Share  System 

A  number  of  comments  questioned 
whether  the  fixed  net  profit  share 
system  would  achieve  its  intended 
objectives,  but  approached  the  question 
from  the  perspective  of  structuring  a 
fixed  net  profit  share  system,  rather 
than  the  concept  of  net  profit  share 
itself.  Comments  from  both  industry  and 
government  admonished  that  adoption 
of  a  fixed  net  profit  share  system  would 
not  necessarily  increase  competition  for 
OCS  leases,  maximize  production,  or 
foster  development  of  marginal  oil  and 
gas  fields,  due  to  the  manner  in  which 
DOE  might  choose  to  structure  the 
concept  of  fixed  net  profit  share.  In 
general,  the  comments  appeared  to 
group  around  the  choice  of  the  fixed 
capital  recovery  system,  the  perceived 
administrative  burden  to  industry  and 
government  associated  with  any  form  of 
net  profit  share,  and  the  increased  role 
of  the  USGS  in  the  administration  of  the 
regulation. 
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Many  related  issues  are  subsumed 
within  this  characterization,  but  are 
either  minor  variations,  or  permutations, 
of  these  broader  concerns. 

1.  Fixed  capital  recovery  system.  In 
the  final  regulation,  as  in  the  proposal, 
DOE  has  chosen  to  employ  a  fixed 
capital  recovery  system.  This  choice 
generated  some  approval  and  a  good 
deal  of  criticism  in  the  public  comments. 
No  attention  was  focused  on  an  annuity 
accounts  system;  instead,  there  was 
much  discussion  of  the  relative  merits 
and  drawbacks  of  the  fixed  capital 
recovery  system,  as  contrasted  with  an 
investment  account  system. 

Stated  briefly,  the  fixed  capital 
recovery  system  as  originally  proposed 
accumulates  costs  incurred  during  OCS 
operations,  without  distinction  as  to 
whether  they  are  capital  or  noncapital  in 
nature,  depending  on  when  the  expenses 
are  incurred.  After  commercial 
production  begins,  exploration  and 
development  costs  are  recovered  from 
production  revenues. 

As  proposed,  exploration  and 
development  expenses,  those  incurred 
prior  to  the  onset  of  commercial 
production,  receive  a  return  designed  to 
compensate  for  the  capital  at  risk  during 
the  preproduction  period.  Costs  that 
qualify  for  the  allowance  for  capital 
recovery  are  charged  against  the  NPSL 
accounts  at  a  value  equal  to  the  amount 
of  expenses  increased  by  application  of 
the  capital  recovery  factor. 

The  capital  recovery  factor  is  unique 
to  each  lease  and  selected  on  the  basis 
of  cost  and  resource  expectations. 
Recovery  of  costs  incurred  after  the  end 
of  the  preproduction  period  takes  place 
on  a  dollar-for-dollar  basis. 

Evaluations  of  the  fixed  capital 
recovery  system  were  divided,  although 
even  some  supporters  of  this  system 
recommended  changes.  Other  comments 
found  the  proposal  sufficiently  deficient 
to  suggest  adoption  of  an  investment 
account  system  instead.  Criticisms  of 
fixed  capital  recovery  appeared  to  focus 
predominantly  on  two  features  of  the 
system:  difficulty  in  selection  of  the 
capital  recovery  factor  and 
determination  of  the  end  of  the  period 
for  which  the  capital  recovery  is 
allowed. 

The  fixed  capital  recovery  procedure, 
which  incorporates  a  capital  recovery 
factor,  is  fundamental  to  the  fixed  net 
profit  share  system  promulgated  by  this 
regulation.  It  is  a  mechanism  for 
providing  the  lessee  a  return  on  the 
investment  risk  incurred  to  explore  and 
develop  a  tract.  A  number  of  comments 
pointed  out  the  difficulty  inherent  in 
determining  a  capital  recovery  factor 
that  allows  the  lessee  a  return  adequate 
to  induce  necessary  investment,  yet 


discourages  uneconomic  or  wasteful 
investment  resulting  from  a  capital 
recovery  factor  set  too  high.  Other 
comments  questioned  the  feasibility  of 
basing  the  capital  recovery  factor  on 
cost  and  resource  estimates  made  prior 
to  the  lease  term,  since  both  components 
are  very  uncertain  until  well  into 
exploration  and  development.  Wide 
discrepancies  between  USGS  pre-sale 
estimates  of  minimum  tract  worth  and 
high  bids  were  cited  as  evidence  of 
erroneous  valuations  by  USGS;  one 
comment  frankly  doubted  the  capacity 
of  USGS  to  conduct  this  analysis. 

Several  comments  suggested  that  an 
investment  account  system  would 
obviate  need  for  a  capital  recovery 
factor.  Also,  these  comments  added  that 
using  a  current  market  rate  of  interest, 
such  as  the  prime  rate,  would  suffice  to 
establish  the  interest  rate  to  apply  to  the 
investment  account,  variously  defined. 
Such  an  interest  rate  would  float  in 
response  to  economic  forces,  and 
perhaps  be  more  accurate  than  a  capital 
recovery  factor  fixed  in  advance  of  a 
lease  site. 

Most  of  the  comments  endorsing  the 
investment  account  system 
recommended  its  use  on  the  basis  of 
simplicitly  and  minimized 
administrative  burden.  However,  the 
DOE  regulatory  analysis  demonstrates 
that  the  investment  account  system 
suffers  from  intrinsic  shortcomings  that 
render  it  less  efficacious  than  the  fixed 
capital  recovery  system.  In  essence,  an 
investment  account  approach  permits 
application  of  an  interest  rate  to 
expenses  incurred,  with  interest  being 
charged  to  the  account  even  when  no 
work  is  performed  on  the  lease,  as 
during  periods  of  inactivity.  With 
respect  to  its  putative  simplicity,  while 
the  investment  account  approach 
eliminates  the  need  to  determine  at 
what  point  to  terminate  the  period  for 
which  capital  recovery  is  allowed,  the 
auditing  difficulties  associated  with 
administration  of  an  investment  account 
system  are  substantial.  The  requirement 
to  track  each  expense,  and  assign  each 
to  a  discrete  time  period  for  the  duration 
of  the  lease,  represents  a  major 
undertaking  and  an  auditing  burden. 
Since  the  present  value  of  any  expense 
is  ‘‘worth  more"  when  incurred  or 
booked  one  period  earlier,  there  exists  a 
major  inducement  to  "front-end” 
development  expenses,  the  very 
criticism  leveled  at  the  fixed  capital 
recovery  system.  Due  to  compounding  of 
interest,  an  investment  account 
approach  tends  to  provide  more 
encouragement  to  such  “front-end" 
loading  of  investment  than  a  fixed 
capital  recovery  approach. 


Moreover,  selection  of  a  proper 
interest  rate  for  the  investment  account 
system  poses  no  less  a  problem  than 
selecting  a  capital  recovery  factor. 
Solving  this  dilemma  by  adoption  of  the, 
prime  interest  rate,  most  often 
recommended  in  the  comments,  would 
institutionalize  in  the  regulation  a  truly 
floating  variable  whose  derivation  is 
unrelated  to  the  context  of  risk  incurred 
by  lessees  on  the  OCS.  The  prime  rate, 
in  essence,  represents  a  short-term  cost 
of  money  to  preferred  customers,  and 
floats  continually  in  response  to  factors 
exogenous  to  OCS  exploration  and 
development,  which  constitute  long-term 
investments. 

In  addition,  several  comments 
complained  of  including  two  variables  in 
the  fixed  net  profit  share  system,  the 
capital  recovery  factor  as  well  as  the 
profit  share  rate.  The  investment 
account  sytem  has  the  same  problem, 
since  both  an  interest  rate  and  a  profit 
share  rate  must  be  selected.  Use  of  any 
floating  interest  rate  would  introduce 
another  real  variable  into  profit  share 
determinations.  Calculations  of  bid 
amounts,  taking  future  interest  rates  into 
account,  might  prove  somewhat  more 
difficult  than  at  present.  The  comments 
were  unable  to  demonstrate  that  an 
investment  account  approach  could 
offer  benefits  exceeding  those  provided 
by  a  fixed  capital  system. 

Rather  than  contend  with  the 
difficulties  of  the  investment  account 
system,  despite  its  superficial 
attractiveness,  DOE  has  chosen  to  retain 
the  fixed  capital  recovery  system  in  the 
final  regulation,  with  modifications, 
recognizing  that  establishment  of  proper 
capital  recovery  factors  is  based  on 
uncertainties  and  may  be  somewhat 
problematic.  Capital  recovery  factors 
and  net  profit  share  rates  will  derive 
from  many  of  the  same  estimates  now 
employed  to  determine  royalty  terms 
and  minimum  acceptable  bids  for  OCS 
leases.  To  the  extent  that  the  capital 
recovery  factor  is  set  inaccurately, 
undesirable  consequences,  such  as 
overinvestment  or  impeded  exploration, 
are  possible.  Capital  recovery  factors 
must  be  published  in  the  Federal 
Register,  and  DOE  anticipates  that 
bidders  will  discount  or  increase  bids  as 
their  estimates  of  costs  and  resources 
vary  from  those  reflected  in  the  capital 
recovery  factor.  As  a  truly  fixed  term  in 
each  lease,  use  of  the  capital  recovery 
factor  removes  some  uncertainty  from 
planning  bids  or  operations.  The 
expected  practice  of  discounting  or 
increasing  bids  in  response  to  net  profit 
share  rates  and  capital  recovery  factors 
is  analogous  to  the  same  practice  done 
in  response  to  varying  royalty  rates.  , 
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Perhaps  more  than  any  other  aspect  of 
the  proposed  fixed  net  profit  share 
system,  the  provision  relating  to  the  end 
of  the  preproduction  period,  that  period 
during  which  expenses  incurred  would 
qualify  for  the  allowance  for  capital 
recovery,  engendered  critical  reaction  in 
the  comments. 

Several  comments  reflected  a 
mispreception  that  the  preproduction 
period  in  the  proposed  regulation 
terminated  at  the  onset  of  any 
production,  regardless  of  volume  or 
value,  and  expressed  the  consequent 
concern  that  major  development 
expenses  would  be  excluded  from 
application  of  the  capital  recovery  factor 
as  a  result  of  relatively  insignificant 
amounts  of  production.  This  was  never 
the  intent  of  the  proposed  regulation.  As 
defined  in  the  proposal,  production 
meant  “commercial  production",  that  is, 
the  production  of  oil  or  gas  in 
commercial  quantities. 

Many  comments  reflected  the  view 
that  even  the  onset  of  commercial 
production  would  exclude  too  many 
legitimate  development  costs  from 
eligibility  for  capital  recovery,  as  it  is 
possible  that  commercial  production 
would  begin  from  some  wells  on  a 
platform  prior  to  completion  of  all  wells 
planned  for  the  platform.  The  comments 
differed  in  their  perception  of  the 
severity  of  this  problem,  as  well  as  in 
their  assessment  of  the  likelihood  of 
commercial  production  prior  to  the 
completion  of  all  wells.  The  comments 
also  reflected  a  concern  that  there 
would  be  an  incentive  to  delay 
production  in  order  to  include  more 
costs  in  the  preproduction  account, 
particularly  where  costs  yet  to  be 
incurred  were  significant. 

Most  comments  indicated  a 
preference  for  commencing  production 
as  early  as  possible,  to  obtain  a  flow  of 
revenue.  As  a  consequence  of  this  policy 
to  go  on-stream  early  on,  considerable 
development  and  even  some  exploration 
activities  may  take  place  after 
commencement  of  commercial 
production,  and  the  comments  suggested 
that  it  was  inequitable  to  treat  post¬ 
production  expenses  differently  from 
preproduction  costs  solely  on  that  basis. 
Moreover,  a  number  of  comments 
pointed  out  that  this  treatment  raised 
the  prospect  of  front-end  loading  of 
investment,  and  distortion  of 
accustomed  development  patterns. 

Front-end  loading  would  involve  a 
lessee  in  funding  as  much  exploration, 
development,  and  production  activitiy 
as  possible  prior  to  the  onset  of 
commercial  production,  in  order  to 
qualify  for  inclusion  in  the  allowance  for 
capital  recovery.  However,  to  the  extent 
that  the  regulation  as  originally 


proposed  induces  lessees  to  incur 
exploration  and  development  expenses 
sooner.  DOF,  views  this  incentive  as 
consistent  with  Congress’s  intent  to 
induce  timely  and  efficient  production, 
as  expressed  in  the  Amendments. 

In  contrast  to  the  concerns  expressed 
with  respect  to  the  acceleration  of 
exploration  or  development  activities, 
some  comments  suggested  that  the 
regulation  as  proposed  created  an 
incentive  to  delay  production  in  order 
for  additional  development  expenses  to 
gain  preferred  treatment  in  the 
allowance  for  capital  recovery.  DOE 
agrees  that  this  potential  existed  under 
the  proposal,  but  the  degree  or  severity 
of  any  delay  rests  entirely  on  the 
relative  magnitude  of  the  expenses 
already  incurred  by  the  lessee,  the 
duration  of  the  production  delay,  and 
the  loss  in  value  represented  by  the 
reduced  present  value  of  revenues  from 
production  initiated  at  a  later  time.  It  is 
difficult  to  construct  scenarios  where, 
given  the  magnitude  of  the  development 
expenses  likely  to  have  been  booked 
prior  to  the  time  any  commercial 
production  could  commence  and  the 
potential  loss  in  present  value  of  gross 
revenues  from  production  delayed,  any 
substantial  delay  could  be 
advantageous  to  a  lessee.  Also,  USGS 
enforcement  of  development  and 
production  plans,  which  note  the 
planned  onset  of  commercial  production 
and  which  are  approved  in  advance  of 
any  development  activity,  provides 
additional  insurance  against  protracted 
production  delays. 

The  primary  reason  for  implementing 
the  fixed  capital  recovery  system  is  that 
it  creates  incentives  for  prompt 
exploration  and  development.  These 
incentives  result  largely  from  the 
application  of  the  capital  recovery  factor 
to  capital  invested  for  exploration  and 
development.  Under  the  proposed 
regulation,  the  lessee  would  be  denied 
this  incentive  on  certain  expenditures  if 
“commercial"  quantities  of  production 
were  realized  before  the  completion  of 
development.  Bypassing,  without 
dismissing  their  importance,  questions 
such  as  how  much  production  might 
occur  prior  to  the  completion  of  platform 
development,  or  (proportionately)  the 
magnitude  of  originally  intended 
development  costs  that  might  be 
incurred  subsequent  to  producing 
“commercial"  quantities,  it  seems 
imprudent  to  deny  the  capital  recovery 
incentive  to  a  lessee  on  the  basis  of 
minor  amounts  of  production. 
Conversely,  it  is  equally  imprudent  to 
provide  unnecessary  incentives.  Under 
the  original  proposal,  once  a  lease  has 
achieved  commercial  production. 


additional  incentives  are  logically 
unneeded,  absent  special  circumstances. 
Normal  incentives  for  profit  will 
motivate  subsequent  development 
activity. 

It  should  be  emphasized  that  the 
purpose  of  the  capital  recovery  factor  is 
to  provide  an  incentive  for  early  and 
expeditious  exploration  and 
development  of  a  lease  and  to  provide 
for  a  sharing  of  the  risks  of  exploration 
by  the  government.  As  exploration  and 
development  expenses  are  recovered 
from  production  revenues,  the  original 
justification  no  longer  obtains  to  the 
same  degree.  Whatever  impact  the 
incentive  is  going  to  have  has  been 
provided,  and  the  risks  attendant  upon 
exploration  and  development  have 
decreased  significantly.  Therefore,  a 
dollar-for-dollar  balancing  of  revenues 
against  costs  is  appropriate  after 
production  has  come  on-line. 

To  the  extent  that  current  income  is 
being  employed  for  development,  the 
government  should  not  be  required  to 
give  a  premium  for  that  investment.  To 
argue  that  every  dollar  invested 
deserves  a  premium  recovery  is  to 
ignore  the  different  purposes  served  by 
the  allowance  for  capital  recovery  and 
the  simple  recovery  of  costs  from 
current  income.  When  current  income 
covers  current  costs,  the  premium 
intended  to  compensate  for  the  costs  of 
carrying  the  investment  over  an 
extended  period  of  time  is  no  longer 
warranted. 

In  order  to  accommodate  certain  of 
the  concerns  expressed,  DOE  has  made 
several  changes  in  definitions  and 
nomenclature,  w’hich  accord  more 
closely  with  DOF.’s  perception  of  how 
the  final  regulation  will  operate  in 
practice.  The  “preproduction  period"  of 
the  proposed  regulation  has  become  the 
“capital  recovery  period"  in  the  final 
regulation.  This  shift  in  name  has  been 
made  because  the  period  during  which 
the  lessee  may  recover  its  expenses 
incurred  in  exploration  and 
development  of  the  NPSI.  tract  is  no 
longer  restricted  to  the  onset  of 
commercial  production,  but  may  extend 
beyond  that  point,  in  part  at  the 
discretion  of  the  lessee.  The  term 
"production  period”  has  been  dropped 
from  the  final  regulation  as  its  utility  has 
been  obviated  through  the  adoption  of 
somewhat  different  accounting 
procedures  from  those  contained  in  the 
proposed  regulation. 

DOE  has  also  altered  the  concepts  of 
the  “allowance  for  capital  recovery"  and 
the  "capital  recovery  factor"  from  the 
proposed  regulation.  As  originally 
proposed,  the  allowance  for  capital 
recovery,  computed  by  multiplying  the 
capital  recovery  factor  by  eligible  costs. 
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included  both  the  amount  of  investment 
at  risk,  and  the  premium  allowed  such 
investment,  and  the  capital  recovery 
factor  was  therefore  expressed  as  a 
number  equal  to  or  greater  than  1.0.  To 
accommodate  the  revised  accounting 
procedures  adopted  m  the  final 
regulation.  DOE  has  elected  to  define 
the  allowance  for  capital  recovery  as 
including  only  the  premium  allowed 
investment  at  risk,  and  not  the  amount 
of  investment  itself.  It  should  be  noted, 
as  one  consequence,  that  the  capital 
recovery  factor  only  needs  to  be  a 
number  greater  than  zero. 

DOE  has  analysed  many  different 
options  for  termination  of  the  capital 
recovery  period  and  has  determined  that 
some  degree  of  flexibility  should  be 
provided  in  the  regulation.  In  addition, 
for  reasons  of  administrative 
convenience  and  to  provide  an 
objective,  predetermined  standard,  DOE 
has  determined  to  tie  the  end  of  the 
capital  recovery  period  to  the  provisions 
of  the  approved  development  and 
production  plan  for  an  NPSL. 

As  a  consequence  of  the  foregoing 
considerations,  the  final  regulation 
provides  that  the  capital  recovery  period 
ends  not  later  than  the  time  when  the 
last  well  on  the  first  platform  specified 
in  the  development  plan  is  completed 
and  wellhead  equipment  installed,  but 
may  be  terminated  at  such  earlier  time 
as  the  lessee  may  elect.  In  the  event  that 
the  last  well  on  the  first  platform  proves 
dry,  the  capital  recovery  period  will  be 
deemed  to  end  with  the  determination 
that  the  last  well  is  nonproductive.  In 
the  event  the  development  plan  is  not 
completed,  the  capital  recovery  period 
will  end  with  the  last  activity  completed 
on  the  first  platform  pursuant  to  the 
development  plan.  A  further  change  has 
been  made  to  the  accounting  system  to 
provide  that  production  revenue 
attributable  to  the  capital  recovery 
period  will  be  entered  as  a  credit  in  that 
period,  and  that  revenues  in  excess  of 
incremental  costs  will  operate  to  reduce 
the  debit  balance  outstanding  in  the 
NPSL  capital  account  as  described  in 
more  detail  in  the  discussion  of  the 
changes  to  §  390.020. 

The  purpose  of  the  above  changes  is 
to  provide  a  certain  degree  of  flexibility 
in  the  regulation  without  distorting  the 
underlying  objectives  of  the  regulations. 
This  flexibility  will  not  necessarily 
result  in  a  reduction  in  those  accrued 
costs  already  eligible  for  favorable 
treatment  or  even  in  the  loss  of 
favorable  treatment  for  those  post¬ 
production  development  costs  in  excess 
of  revenues  accrued  during  the  capital 
recovery  period.  The  regulation  permits 
the  lessee  to  receive  an  allowance  for 


capital  recovery  on  accrued  costs  in  the 
NPSL  capital  account  until  such  time  as 
the  lessee  determines  that  it  is  no  longer 
economically  sound  to  do  so.  that  is,  in 
most  cases,  at  the  point  when 
incremental  revenues  equal  and  then 
exceed  incremental  costs.  It  is  possible 
that  an  individual  lessee,  if  projected 
future  costs  significantly  exceed 
projected  revenues  for  the  same  period, 
might  choose  not  to  terminate  the 
capital  recovery  period.  The  flexibility 
in  the  final  regulation  will  permit  a 
lessee  to  include  those  significant  post¬ 
production  costs  to  the  extent  that  they 
exceed  revenues. 

2.  Administrative  burden.  Many 
comments  expressed  the  view  that  the 
proposal  would  not  increase 
competition,  or  attain  its  other 
objectives,  due  to  the  administrative 
burden  placed  upon  lessees.  DOE 
recognizes  that  any  net  profit  share 
system  represents  a  dramatic  departure 
from  bidding  systems  used  in  the  past. 
Industry’s  evaluative  and  operational 
procedures  will  have  to  be  adapted  to 
the  profit  share  system;  this  adjustment 
may  require  several  lease  sales 
employing  the  fixed  net  profit  share 
system  and  experience  implementing  the 
accounting  procedures  before  this 
adaptation  is  completed.  The  procedures 
incorporated  into  the  final  regulation 
attempt  to  minimize  administrative, 
compliance,  and  auditing  costs.  DOE's 
efforts  to  minimize  administrative  costs 
begin  with  adoption  of  as  many  COPAS 
procedures  as  possible.  Ultimately, 
however,  the  success  of  this  regulation 
rests  with  the  industry,  whose  negative 
predisposition  with  respect  to  the  fixed 
net  profit  share  system  could  be 
transformed  into  a  disastrous  self- 
fulfilling  prophecy. 

DOE  does  not  dispute  that  some 
increased  administrative  costs  will 
result  from  implementation  of  the  fixed 
net  profit  share  system,  although  it 
maintains  reservations  as  to  the 
apparent  magnitude  of  the  burden 
claimed  to  be  associated  with 
implementation.  Most  of  the  comments 
generally  complained  of  the 
administrative  costs  to  be  shouldered  by 
both  industry  and  government,  and 
highlighted  undesirable  effects  that 
might  flow  from  these  added  costs, 
without  specifying  the  magnitude  of  the 
costs. 

Paramount  among  the  concerns 
expressed  was  the  disproportionate 
effect  that  raising  administrative  costs 
would  have  on  smaller  firms,  which 
might  well  be  unequipped  to  handle  the 
increase  in  workload  without  additional 
staff  or  other  resources.  It  was  asserted 
that  smaller  firms  are  therefore  placed 


at  a  relative  disadvantage  with  respect 
to  major  oil  and  gas  producers,  and  net 
profit  share  tracts  would  become 
relatively  less  attractive  to  these  firms. 

As  a  consequence,  smaller  firms  might 
withdraw  from  competition  for  net  profit 
share  leases  as  sole  bidders,  if  not  as 
part  of  joint  ventures.  Provision  of  data 
to  USGS  was  cited  as  a  major  cost 
factor,  especially  early  in  the 
implementation  of  the  fixed  net  profit 
share  system,  until  both  industry  and 
USGS  gain  experience  in  administration. 
Certain  accounting  procedures,  notably 
record  retention,  yearly  inventories, 
allocation  of  employee  time,  and  audits, 
were  also  cited  as  unduly  burdensome. 
DOE  has  attempted  to  minimize  the 
magnitude  of  the  administrative  burden 
in  the  final  regulation,  and  will  review 
closely  the  performance  of  the 
regulation  in  light  of  actual  experience. 

DOE  must  concede,  however,  that  the 
actual  costs  of  administration  to  both 
industry  and  government  remain  largely 
indeterminate.  In  the  interests  of 
minimizing  these  costs,  the  final 
regulation  contains  a  number  of 
revisions  in  the  accounting  procedures 
from  the  original  proposal,  to  align  them 
more  closely  to  COPAS  practice  and 
other  industry  standards.  Requirements 
for  record  retention,  for  example,  now 
approximate  standards  set  by  IRS  for 
income  tax  purposes.  Audit  provisions 
have  been  revised  to  allow  for  audit  of 
accounts  for  a  period  of  three  years, 
absent  fraud  or  misrepresentation, 
which  more  closely  accords  with 
industry  practice;  and  the  regulation  no 
longer  requires  yearly  inventories.  In 
this  fashion,  the  administrative  burden 
should  be  reduced  to  little  more  than 
already  exists  in  joint  venture 
accounting. 

Several  comments  predicted  that  the 
fixed  net  profit  share  system  would 
lower  incentives  to  formation  of  joint 
ventures,  due  to  increased 
administrative  workloads  inherent  in 
the  accounting  procedures.  It  was 
asserted  that  net  profit  share  leases  tend 
to  inhibit  formation  of  joint  ventures 
relative  to  leases  issued  on  a  cash 
bonus-fixed  royalty  basis. 

It  is  difficult  to  understand  why 
implementation  of  the  fixed  net  profit 
share  system  would  act  as  an 
impediment  to  formation  of  joint 
ventures,  in  view  of  the  accounting 
procedures  incorporated  into  the 
regulation.  The  COPAS  procedures  were 
devised  originally  to  allocate  costs 
among  partners  in  joint  ventures,  a  use 
very  similar  to  that  made  in  the 
regulation.  Although  the  accounting 
procedures  deviate  from  COPAS 
guidelines  in  some  respects,  DOE  feels 
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that  the  overall  structure  of  the 
accounting  procedures  in  the  final 
regulation  should  not  constitute  an 
impediment  to  joint  ventures. 

A  corollary  concern  expressed  in  the 
comments  is  that  a  net  profit  share 
system  will  impede  unitization, 
particularly  where  the  proposed  unit 
includes  net  profit  share  leases  and 
fixed  royalty  leases.  DOE  is  persuaded 
that  such  a  situation  would  not  render 
unitization  difficult.  The  contention 
appears  to  make  little  sense,  particularly 
since  USGS  will  either  require  or 
approve  a  unit  agreement  before  it  is 
effective.  Voluntary  unitization  among 
net  profit  share  and  royalty  leases 
would  seem  to  involve  no  more 
difficulty  than  among  leases  with 
different  fixed  royalties  or  among  leases 
with  sliding  scale  royalty  and  fixed 
royalty.  Unitization  is  not  directly 
addressed  in  the  final  regulation,  except 
in  the  provision  for  allocation  of  joint 
costs  and  credits  (§  390.014(d)).  Again, 
with  regard  to  unitization,  USGS 
represents  the  interests  of  the  public, 
and  will  approve  a  unitization  plan 
which  comports  with  the  objectives  of 
the  OCSLA,  as  amended,  and  this 
regulation. 

Increased  competition  for  OCS  leases 
is  an  intended  objective  of  the  fixed  net 
profit  share  system,  and  DOE  remains 
sensitive  to  any  aspect  of  the  regulation 
that  may  operate  to  reduce  competition, 
through  increased  costs  of 
administration  or  lowered  incentives  to 
formation  of  joint  ventures.  Despite 
repeated  assertions  that  the  proposal 
seriously  underestimated  the  costs 
involved  in  administration,  no  attempt  * 
to  quantify  the  level  of  added  costs  is 
evident  in  the  comments.  Industry 
comments  in  the  main  disagreed  with 
DOE  s  estimate  of  $50,000  to  $150,000  for 
accounting  system  modification  and 
$25,000  to  $30,000  in  annual 
administration  costs,  but  offered  little  in 
its  place.  Ultimately  DOE  sees  no 
reasons  to  alter  its  estimate  of 
administrative  costs  to  lessees, 
particularly  in  view  of  modifications 
from  the  proposal  to  the  final  regulation. 

3.  Role  of  the  USGS.  The  fixed  net 
profit  share  system  necessarily  calls  for 
a  somewhat  greater  involvement  on  the 
part  of  government,  as  a  sharer  in  net 
profits,  in  the  administration  of  this 
system,  in  contrast  to  the  cash  bonus- 
fixed  royalty  system.  This  aspect  of  the 
regulation  received  a  significant  amount 
of  comment,  most  of  it  negative.  Several 
comments  characterized  the  role  of  the 
USGS  in  this  regulation  as  unwarranted 
intrusion  by  the  government  into 
corporate  business  decisions,  while  one 
comment  stated  that  the  role  of  the 


USGS  reduced  the  lessee  to  the  status  of 
a  general  contractor 

Under  the  final  regulation,  which 
replaces  the  Supervisor  by  the  Director 
of  USGS  or  delegate,  the  authority  of  the 
USGS  to  regulate  substantive  economic 
decisions  has  not  been  increased  over 
its  present  level  However  it  is 
necessary  to  recognize  that,  in  a  very 
real  sense,  the  USGS  represents  the 
interests  of  the  public  in  the  exploration 
and  development  of  its  resources  and 
already  has  an  active.role  in  OCS 
decisions.  As  future  sharer  in  net  profits, 
USGS  must  ensure  that  any  sharing 
arrangement  make  provision  for 
monitoring  expenses  incurred  during 
exploration,  development,  and 
production,  in  order  to  ensure  an 
equitable  division  of  net  profits.  As  the 
agency  most  directly  connected  with 
operations  on  OCS  leases,  the  USGS  is 
the  logical  choice  to  perform  such 
monitoring. 

In  the  proposed  regulation, 
responsibility  was  vested  in  the  USGS 
to  make  determinations  on  the 
allowability  of  certain  costs,  inventory, 
and  performance  of  periodic  audits.  In 
addition,  resource  information  provided 
by  the  USGS  will  be  used  in  determining 
proper  capital  recovery  factors  and 
profit  share  rates. 

Most  of  the  criticisms  directed  at  the 
role  of  the  USGS  in  administering  the 
fixed  net  profit  share  system  seemed  to 
center  on  provisions  which  authorize  the 
USGS  to  approve  certain  investment 
and  operating  decisions  of  the  lessee. 
Specifically,  the  proposed  regulation 
would  have  permitted  the  USGS  to 
interpret  and  implement  guidelines  for 
inventory,  purchasing,  and  control  of 
materiel;  to  recalculate  net  profit  share 
payments  based  on  determinations  that 
expenses  were  improperly  claimed  or 
classified.:  to  determine  the  point  at 
which  production  in  commercial 
quantities  begins;  to  establish  maximum 
rental  rates  for  equipment  and  facilities 
supplied  by  the  lessee;  to  approve 
pricing  of  transferred  or  disposed 
materiel  valued  in  excess  of  $100,000,  on 
a  current  market  basis:  to  establish 
charges  for  loading  and  unloading  of 
tubulars:  and  to  approve  other  costs  not 
treated  in  the  proposed  regulation. 

The  criticisms  considered  these 
authorities  unwarranted  and 
unprecedented,  and  an  intrusion  by 
government  into  the  daily  business 
decisions  of  lessees.  It  was  felt  that 
approval  by  the  USGS  of  certain  ~ 
expenditures  might  lead  to  disputes  and 
operational  delays,  with  consequent 
deferrals  of  exploration  and 
development?  Several  comments  pointed 
out  that  the  USGS  must  already  approve 
plans  for  exploration,  and  for 


development  and  production,  prior  to 
actual  operations.  Also,  operators  must 
obtain  a  permit  to  drill  each  well  on  a 
lease.  These  plans  and  permits  were 
suggested  as  means  of  obtaining  general 
approval  of  expenses.  Other  comments 
stated  that  these  plans  and  permits 
allow  the  government  adequate  control 
over  OCS  operations,  and  that  audits 
provided  the  proper  means  for 
resolution  of  financial  disputes.  DOE 
has  incorporated  a  modification  of  this 
approach  into  the  final  regulation. 

DOE  acknowledges  that  the 
responsibilities  vested  in  the  Director  of 
USGS  or  delegate  under  the  fixed  net 
profit  share  system  will  probably  affect 
certain  operational  decisions,  although 
to  an  uncertain  degree,  and  has  made 
several  changes  in  the  regulation  to 
reduce  the  Director’s  involvement  to  the 
minimum  needed  for  effective 
administration.  DOE  has  attempted  to 
eliminate  the  potential  for  delay  of 
exploration  and  development  through 
administrative  snarls.  The  time  period 
between  audits  and  inventories  has 
been  lengthened,  more  in  accordance 
with  industry  practice.  DOE  recognizes 
that  review  of  exploration  and 
development  and  production  plans,  as 
well  as  permits,  can  afford  the  Director 
at  least  a  detailed  overview  of 
anticipated  expenses  to  be  incurred  by 
the  lessee. 

Many  comments  doubted  the  capacity 
of  the  USGS  to  perform  the  tasks 
assigned  it  under  the  proposed 
regulation,  at  least  without  a  massive 
infusion  of  new  personnel  and  funding. 
Several  comments  stated  that  the  new 
personnel  required  by  USGS  to 
administer  this  regulation  are  precisely 
those  with  skills  now  scarce  and  most  in 
demand  by  industry.  Interestingly,  the 
Department  of  the  Interior  in  its  formal 
comments  only  noted  that  the 
administrative  role  of  the  USGS 
warranted  further  delineation  prior  to 
promulgation.  During  the  consultation 
process,  DOI  indicated  the  adequacy  of 
its  personnel  to  administer  this 
regulation  as  promulgated. 

The  efficiency  of  USGS  approvals  and 
audit  procedures  to  resolve  disputes  is  a 
point  well  taken.  However,  DOE  expects 
administrative  snarls  to  be  the 
exception  rather  than  the  rule. 
Particularly  in  comparison  with  other 
agencies,  USGS  has  compiled  a  record 
of  relative  promptness  in  permit 
issuance  and  plan  approval  on  the  OCS. 
USGS  staff  have  demonstrated 
considerable  expertise  and  familiarity 
with  OCS  operations.  The  approval 
provisions  that  remain  in  the  final 
regulation  reflect  a  concern  on  the  part 
of  DOE  that  lessees  understand,  as  early 
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as  possible,  treatment  of  costs  by  the 
USGS,  in  order  to  ameliorate  disputes 
well  in  advance  of  audits,  particularly  in 
view  of  the  lengthened  period  between 
audits.  And,  with  respect  to 
considerations  of  delay,  it  should  be 
emphasized  as  well  that  the  regulation 
requires  approval  of  expenses  by  the 
Director  only  for  purposes  of  inclusion 
in  the  NPSL  capital  account,  and 
therefore  chargeable  in  determining  net 
profit  share  payments.  The  lessee 
retains  absolute  discretion  to  incur  such 
additional  costs  as  appear  warranted. 
Also,  no  provision  in  the  regulation 
requires  approval  of  costs  before  they 
are  incurred.  Requests  for  approval  after 
the  fact  are  expected  to  be  very 
common. 

4.  Other  issues.  A  number  of  relatively 
tangential  issues  deserve  mention. 
Several  comments  were  critical  of  the 
fixed  net  profit  share  system  for  its 
anticipated  impact  on  farmins  and  . 
farmouts,  expressing  apprehension  that 
smaller  firms  in  the  market  would  not  be 
able  to  handle  both  the  increased 
administrative  workload  and  the  profit 
share  rate  on  top  of  the  interest  retained 
by  the  lessee;  one  comment  predicted 
that  no  market  for  farmouts  would  exist 
on  net  profit  share  leases.  DOE 
discounts  this  possibility,  inasmuch  as 
the  situation  in  a  prospective  farmout 
arrangement  under  a  net  profit  share 
lease  differs  only  marginally  from  that 
under  a  lease  with  fixed  royalty.  In  fact, 
a  net  profit  share  lease  might  make  a 
more  attractive  farmin  candidate,  due  to 
the  ability  of  the  lessee  to  recover 
accumulated  costs.  However,  cognizant 
of  the  relative  increase  in  administrative 
costs  caused  by  the  regulation,  DOE  has 
attempted  to  make  clear  that 
responsibility  for  recordkeeping  and 
administration  rests  with  the  lessee,  and 
not  on  the  party  taking  the  farmout 
(§  390.030(a)). 

There  appeared  often  in  the  comments 
a  statement  that  return  to  the  public  for 
its  OCS  resources  has  already  proven 
more  than  fair  during  the  25  years  of 
OCS  operations;  usually  the  assertion 
was  made  in  connection  with  a 
suggested  ceiling  for  profit  share  rates 
near  the  minimum,  or  a  recommendation 
to  establish  a  constant  profit  share  rate 
for  each  OCS  lease  sale.  Behind  this 
statement,  and  underlying  industry 
criticisms  of  risk-sharing  by  government, 
is  an  implicit  conclusion  that  a  net  profit 
share  system  reduces  the  possibility  of 
tapping  a  “bonanza"  field,  the  reserves 
of  which  far  exceed  pre-sale  estimates. 
Lessees  may  then  apply  revenues  from 
“bonanza”  fields  to  recoup  costs  of 
acquisition  and  operations  on 
unsuccessful  leases. 


It  has  been  suggested  that  with  net 
profit  share,  because  the  government 
shares  in  each  dollar  of  net  revenue 
gained  from  production,  the  return  to 
industry  for  tapping  a  “bonanza”  field 
may  be  substantially  reduced.  This 
^perception  seems  to  provide  a  basis  for 
recommendations  that  the  fixed  net 
profit  share  system  allow  the  lessee  to 
include  expenses  incurred  in 
unsuccessful  operations  on  other  leases 
in  the  allowance  for  capital  recovery  on 
producing  leases.  DOE  has  chosen  not  to 
adopt  this  suggestion,  although  it 
acknowledges  the  diminished  relative 
value  of  a  “bonanza"  field  under  a  net 
profit  share  lease.  Risk-sharing  by 
government  carries  with  it  the 
concomitant  opportunity  to  share 
increased  returns  (to  the  public)  realized 
from  the  large  fields.  Also,  risk-sharing 
by  government  should  reduce  the  impact 
of  nonproductive  leases,  thereby 
reducing  the  need  for  substantial 
offsetting  revenues. 

D.  Accounting  Procedures 

Nearly  every  facet  of  the  accounting 
procedures  devised  to  administer  the 
proposed  fixed  net  profit  share  system 
received  scrutiny  in  the  comments- DOE 
obtained  a  good  deal  of  information  and 
suggestions  from  the  comments  with 
regard  to  modification  of  the  accounting 
procedures  in  the  final  regulation.  The 
comments  proved  especially  useful  in 
recommending  changes  in  audit  and 
recordkeeping  requirements,  by 
providing  insight  to  operational  joint 
venture  accounting  practices. 

In  its  proposed  form,  the  fixed  net 
profit  share  system  was  structured  to 
comport  with  industry  accounting 
practice  to  the  extent  consistent  with 
the  rationale  and  purposes  underlying 
the  regulation.  Alignment  with  standard 
industry  accounting  practice  was  seen 
by  DOE  as  a  way  to  minimize  confusion 
in  accounting  for  expenses  and  revenues 
resulting  from  OCS  operations,  thereby 
helping  to  reduce  administrative  costs  to 
the  lessee.  Departures  from  industry 
practice  in  the  main  involved  situations 
not  covered  under  COPAS  guidelines,  or 
where  the  industry  standards  invited  a 
negotiated,  arms-length  agreement  by 
the  parties,  absent  in  this  regulatory 
context.  In  these  situations,  USGS 
approval  has  been  required. 

On  the  basis  of  the  comments,  DOE 
has  decided  to  implement  a  number  of 
changes  in  the  accounting  procedures. 
Some  of  these  changes  became 
necessary  due  to  the  shift  in  the 
definition  of  the  end  of  the  capital 
recovery  period,  while  other  changes 
seemed  reasonable  and  useful  from  the 
comments. 


Some  items  raised  in  the  comments  on 
the  accounting  procedures  have  not 
been  adopted  for  the  reasons  set  out 
immediately  below.  A  more  complete 
discussion  of  changes  incorporated  into 
the  accounting  procedures  follows  in 
Section  IV  of  this  preamble. 

1.  Direct  costs.  Several 
recommendations  were  made  in  the 
comments  for  DOE  to  allow  as  direct 
costs  certain  items  which  the  proposed 
regulation  specifically  disallowed  from 
the  NPSL  capital  account.  The  rationale 
offered  for  such  inclusion  seemed  based 
on  the  contention  that  lessees  should  be 
able  to  charge  the  NPSL  capital  account 
for  all  expenses  incurred  during 
exploration  and  development, 
regardless  of  the  difficulty  in 
ascertaining  their  amounts  or  in 
ensuring  that  they  were  attributable  to 
NPSL  operations  in  the  amounts 
claimed,  or  delays  in  exploration  and 
production  might  result. 

These  claims  remain  unpersuasive  to 
DOE.  None  of  the  comments  challenged 
the  reasoning  that  underlay  exclusion  of 
various  costs.  Exclusion  of  the  cash 
bonus  tends  to  reduce  the  level  of  cash 
bonus  bids  without  distortion  of 
production  economics,  as  it  represents  a 
sunk  cost.  Interest  is  unallowable 
because  the  fixed  capital  recovery 
system  will  provide  a  return  on 
investment  at  risk,  without  regard  to  the 
source  of  the  capital  employed. 

Other  costs  were  not  allowed  because 
they  were  considered  inappropriate,  not 
customary,  or  very  difficult  to  allocate 
directly  to  a  net  profit  share  lease. 
Construction  costs  of  onshore  facilities 
and  acquisition  of  real  property,  certain 
employee  relocation  costs,  and  fines  and 
penalties  levied  by  Federal  agencies  for 
regulatory  violations  are  disallowed  for 
these  reasons;  while  the  costs  of 
maintaining  a  legal  staff,  taking  of 
inventory,  research  costs  (including  in- 
house),  and  administration  of  employee 
benefit  plans  are  intended  to  be  covered 
by  overhead.  For  reasons  discussed  in 
Section  IV  of  the  preamble, 
abandonment  costs  are  allowable  as  a 
direct  charge  to  an  NPSL  to  the  extent 
incurred  before  cessation  of  production 
and  that  there  are  offsetting  production 
revenues.  It  should  be  noted  that,  in  the 
case  of  research  and  development, 
personnel  expenses  may  be  allowable 
under  §  390.011(b). 

2.  Legal  expenses.  Several  comments 
noted  an  apparent  discrepancy  between 
the  disallowance  of  the  cost  of  a  lessee's 
legal  staff  or  outside  attorneys,  and  the 
allowance  for  the  legal  expenses  of 
handling,  investigating,  and  settling 
litigation  and  claims,  lien  discharge,  and 
payment  of  judgments  or  settlements,  in 
connection  with  NPSL  operations.  The 
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latter  situation  almost  assuredly  will 
involve  the  services  of  a  legal  staff, 
whether  in-house  or  outside  counsel. 
DOE  considers  the  distinction  one  of 
allocability,  fully  analogous  to  the 
situation  with  regard  to  wages  and 
salaries.  Insofar  as  the  services  of  a 
legal  staff  relate  directly  to  NPSL 
operations,  or  are  necessary  to  protect 
or  recover  NPSL  property,  such  costs 
directly  benefit  or  are  incurred  in 
support  of  an  NPSL,  and  are  therefore 
chargeable  to  the  NPSL  account.  In  the 
opposite  circumstance,  where  the 
services  of  attorneys  do  not  relate 
specifically  to  an  NPSL.  costs  associated 
with  such  services  are  properly  charged 
as  overhead,  and  disallowed  from  the 
NPSL  account.  Moreover,  in  connection 
with  costs  of  litigation  against  the 
Federal  government,  it  is  inappropriate 
for  the  government  to  pay  a  share  of  the 
costs  through  the  NPSL  profit  share.  If  it 
so  determines,  it  is  within  the  discretion 
of  the  trial  court  to  award  attorney's 
fees  and  court  costs  in  appropriate 
cases.  Clarifications  have  been  added  to 
the  final  regulations  to  reflect  these 
decisions. 

3.  Cash  versus  accrual  accounting. 
DOE  has  declined  to  adopt  the 
recommendations  which  took  issue  with 
DOE's  determination  not  to  allow 
lessees  to  keep  NPSL  accounts  on  a  cash 
basis.  DOE  believes  that  there  is  clear 
evidence  that  the  industry  operates  on 
an  accrual  basis  almost  exclusively. 

4.  Monthly  reporting  requirement. 
Other  comments  faulted  the  proposed 
fixed  net  profit  share  system  for 
requiring  monthly  reports  during  the 
production  period,  asserting  that  the 
provisions  represent  an  unduly  onerous 
burden  on  lessees.  DOE  is  receptive  to 
means  of  minimizing  reporting 
requirements  in  order  to  reduce 
administrative  costs  to  lessees. 

However,  in  this  instance,  DOE  has 
chosen  to  retain  monthly  reports  after 
production  revenues  begin  to  accrue  in 
the  NPSL  capital  account,  in  the 
interests  of  providing  a  flow  of 
information  to  the  Director.  Normal 
accounting  practice  results  in  a  monthly 
balancing  of  accounts,  and  therefore 
merely  requiring  that  this  information  be 
provided  to  USGS  does  not  represent  a 
significant  burden.  Review  of  monthly 
reports  should  assist  in  avoiding 
disputes,  or  in  their  resolution  prior  to 
audit.  Reports  are  required  only  yearly 
prior  to  the  onset  of  production,  the 
period  during  which  most  costs  will  be 
accrued;  however  once  revenues  from 
production  begin  to  accrue  in  the  NPSL 
capital  account,  the  final  regulation 
provides  for  reports  on  a  monthly  basis, 
regardless  of  whether  the  capital 


recovery  period  has  terminated.  Except 
in  the  case  of  inventory,  where  90  days 
had  already  been  provided  in  which  to 
file  the  report,  DOE  has  lengthened  the 
filing  period  from  45  days  to  60  days 
after  the  end  of  each  month.  Monthly 
reports  of  production  are  similar  to 
reporting  provisions  in  USGS 
regulations. and  DOE  expects  that  it  may 
be  possible  to  blend  the  various 
requirements  into  a  single  report. 

5.  Replacement  costs.  A  small  number 
of  comments  requested  modification  of 
the  provision  that  excludes  costs  to 
repair  or  replace  NPSL  property,  lost  or 
damaged  through  willful  misconduct  or 
negligence  on  the  part  of  the  lessee,  as 
allowable  direct  costs.  These  comments 
recommended  insertion  of  the  term 
“gross”,  before  “negligence”  so  that 
costs  incurred  due  to  lessee’s  ordinary 
negligence  might  be  allowable.  DOE  has 
elected  not  to  adopt  this  suggestion,  as 
the  incentive  to  avoid  negligent  actions 
would  be  diminished. 

6.  Contract  services.  The  proposed 
regulation  allowed  costs  of  contract 
services  as  a  direct  charge  to  the  NPSL 
account  to  the  extent  that  such  services 
constituted  necessary  and  proper  NPSL 
operations  or  support  for  NPSL 
operations,  and  were  performed  in  the 
NPSL  project  area.  Contract  services 
performed  outside  the  NPSL  project  area 
were  allowed  only  if  the  contract  dealt 
exclusively  with  services  benefitting  the 
NPSL  tract  or  NPSL  operations.  Several 
comments  indicated  that  it  is  common 
industry  practice  to  contract  for  routine 
services  covering  more  than  one  tract, 
and  therefore  separate  contracts  for 
NPSL  tracts  are  unnecessary  and 
burdensome. 

DOE  is  sensitive  to  assertions  that 
aspects  of  this  regulation  might 
contribute  to  increasing  administrative 
costs  to  lessees,  and  DOE  acknowledges 
that  contract  services  performed  outside 
the  NPSL  project  area  may  play  an 
important  role  in  exploration  and 
development  of  the  NPSL  tract.  The 
difficulty  in  this  instance  becomes  one 
of  allocating  those  costs  incurred  in 
order  to  benefit  the  NPSL  tract,  under 
the  contract.  Therefore,  DOE  has 
determined  to  modify  this  provision  to 
permit  a  charge  to  the  NPSL  capital 
account  for  the  costs  of  contract 
services  which  are  applicable  to  NPSL 
operations  and  which  are  separately 
and  specifically  identified  in  the 
contract.  Services  not  so  identified  and 
performed  off  the  tract  may  not  be 
included  as  a  direct  charge. 

7.  Rental  charges.  Rental  charges  for 
equipment  and  facilities  owned  by  the 
lessee  for  use  in  NPSL  operations 
received  much  discussion.  The  proposed 
regulation  established  a  rental 


allowance  for  lessee-owned  equipment 
and  facilities,  the  charge  to  be  based 
upon  actual  costs  of  acquisition, 
construction,  and  operation.  This 
provision  follows  GOPAS  procedures 
very  closely.  DOE  has  chosen  not  to 
adopt  a  suggestion  that  rental  rates  be 
standard  for  all  NPSL  tracts,  preferring 
instead  to  base  rental  charges  on  actual 
costs  incurred  by  the  lessee,  subject  to 
the  ceiling  of  average  commercial  rates 
for  similar  equipment  and  facilities 
prevailing  in  the  vicinity  of  the  NPSL 
project  area. 

Despite  assertions  to  the  contrary,  the 
proposed  regulation  did  recognize 
depreciation  as  an  element  in 
establishing  rental  charges,  and  gave 
due  consideration  to  shore-based 
facilities  that  might  be  built  solely  in 
support  of  NPSL  operations.  DOE  does 
not  see  a  reason  for  treating  such 
facilities  differently  from  those  servicing 
both  NPSL  and  non-NPSL  operations, 
which  are  allowed  as  a  rental  charge. 
DOE  also  disagrees  with  the 
recommendation  in  several  comments  to 
apply  the  prime  interest  rate  annually  to 
the  remaining  undepreciated  basis  of 
such  equipment  and  facilities,  on  the 
strength  of  the  assertion  that  8%  is  too 
low.  Application  of  the  prime  rate 
presents  difficulties  of  measurement; 
moreover,  it  does  not  comport  with 
COPAS  procedures  in  this  situation.  As 
a  short-term  money  market  rate,  it 
would  be  inappropriate  to*employ  it  in  a 
context  of  relatively  long-term 
depreciation  of  assets.  However,  the 
final  regulation  does  provide  that  the 
USGS  Director  is  authorized  to  revise 
this  rate  in  appropriate  circumstances. 

8.  Insurance.  The  provision  in  the 
proposed  regulation  relating  to 
allowance  of  insurance  premiums  and 
reimbursements  is  unchanged  in  the 
final  regulation,  although  some  criticism 
was  directed  towards  procedures  for 
crediting  reimbursements  to  the  proper 
NPSL  accounts.  In  particular,  the  credit 
procedure  covering  reimbursement  of 
damaged  NPSL  property  was  considered 
inequitable  in  the  comments.  In  cases 
where  a  charge  is  incurred  for  lost  or 
damaged  NPSL  property  and  that  charge 
receives  the  allowance  for  capital 
recovery,  DOE  finds  nothing  inequitable 
in  applying  the  capital  recovery  factor  to 
the  reimbursement,  before  crediting  the 
NPSL  capital  account. 

9.  Relocation  costs.  For  purposes  qf 
administrative  convenience  to  both 
industry  and  government,  DOE  has 
elected  to  retain  the  provisions  in  the 
proposed  regulation  concerning 
employee  relocation  costs  as  more  in 
accord  with  COPAS  procedures  than  the 
suggestion,  contained  in  several 
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comments,  to  allow  as  direct  costs  all 
expenses  associated  with  employee 
relocation  that  are  the  normal  practice 
of  the  lessee.  DOE  believes  that  there 
may  be  considerable  variance  from 
lessee  to  lessee  in  the  treatment  of  such 
costs,  and  therefore  feels  that  a  uniform 
standard  should  be  established  by  the 
regulation  to  ensure  equal  treatment  for 
purposes  of  the  NPSL  accounts. 

10.  Transportation  costs.  Several 
comments  took  issue  with  the  limited 
allowance  for  transportation  costs  as  a 
direct  charge.  There  is  no  doubt  that  the 
provision  in  the  proposed  regulation  is 
more  restrictive  than  COPAS  procedures 
on  this  point,  in  that  COPAS  limits  such 
costs  only  with  respect  to  movements 
between  the  NPSL  project  area  and 
storage  facilities  which  the  lessee  owns 
or  controls.  The  final  regulation  retains 
the  more  restrictive  version,  and  the 
limitation  covers  all  movements  of 
materiel  between  the  NPSL  project  area 
and  any  storage  facility,  regardless  of 
location  or  connection  with  the  lessee. 
The  comments  received  on  this  issue 
suggested  allowance  of  all 
transportation  costs  related  to 
movement  of  materiel,  and  removal  of 
USGS  from  approving  exceptions  to  the 
general  rule.  However,  in  the  interest  of 
certainty  in  allocating  transportation 
costs  that  directly  benefit  NPSL 
operations,  DOE  has  left  this  provision 
unchanged  from  the  proposed 
regulation.  Since  all  actual 
transportation  costs  are  not  allowed  as 
direct  charges  to  the  NPSL  account, 
retention  of  the  Director  is  needed,  for 
approval  of  exceptional  cases. 

11.  Communications.  According  to 
many  of  the  comments  received,  it  is 
common  practice  within  the  industry  to 
apportion  communications  facilities 
among  operations  because  the  expense 
and  capacity  of  these  facilities  makes  it 
juneconomical  to  maintain  a  separate 
system  for  each  operation.  The  proposed 
regulation  allowed  as  a  direct  charge  the 
costs  of  acquiring,  installing,  operating, 
repairing,  and  maintaining 
communication  systems  between  the 
NPSL  tract  and  the  lessee’s  nearest 
shore  base  facility.  Suggestions 
appeared  in  the  comments  to  allow  pro 
rata  apportioning  of  costs  associated 
with  communications  systems  that  serve 
several  leases,  rather  than  applying  a 
rental  charge,  as  in  the  proposed 
regulation.  DOE  considers  the 
application  of  a  rental  charge  as, 
effectively,  a  pro  rata  share  of  costs 
incurred  in  communications  systems  in 
support  of  NPSL  operations.  In  arriving 
at  rates  for  communications  systems, 
the  lessee  mhy  include  any  of  the  factors 
available  in  determining  rental  rates  for 


equipment  and  facilities  owned  by  the 
lessee,  such  as  actual  costs  of 
acquisition  and  operation,  labor, 
maintenance,  repair,  and  depreciation. 

A  separate  provision  for  pro  rata 
apportionment  of  costs  incurred  in 
communications  systems  is  thus 
unnecessary.  The  regulation  has  been 
modified  to  include  as  a  direct  cost  the 
cost  of  leasing  communications 
facilities,  as  the  comments  indicated 
that  this  was  common  practice. 

12.  Environmental  costs.  In  its 
proposed  form,  the  fixed  net  profit  share 
system  allowed  as  a  direct  cost  to  the 
NPSL  account  expenses  incurred  in 
environmental  or  ecological  surveys 
required  by  Federal  or  state  agencies. 
This  allowance  is  retained  in  the  final 
regulation.  DOE  also  proposed 
allowance  of  costs  associated  with 
pollution  containment  and  removal 
equipment,  as  well  as  costs  of  actual 
control,  cleanup,  and  consequent 
responsibilities  of  oil  spills,  and 
requested  specific  comment  from  the 
public  on  this  issup. 

Comment  on  inclusion  of  costs  for 
control  and  cleanup  of  oil  spills  revealed 
a  significant  difference  of  opinion. 
Industry  comments  expressed  the  view 
that  such  costs  are  part  of  normal 
business  expenses  and  thus  should  be 
allowed  as  a  direct  charge.  A  contrary 
view  was  expressed  by  government 
agencies  like  the  Department  of  the 
Interior,  which  argued  that  such 
allowance  would  be  inequitable.  Other 
concerns  focused  on  the  propriety  of  the 
Federal  government  sharing  in  the  cost 
of  repairing  damage  to  the  NPSL  tract 
caused  by  the  negligence  of  the  lessee. 

In  the  final  regulation,  DOE  has  opted 
to  allow  control  and  cleanup  costs  as  a 
direct  charge  to  the  NPSL  capital 
account,  in  the  belief  that  such 
allowance  is  not  inequitable,  except 
where  the  costs  are  incurred  because  of 
the  negligence  or  willful  misconduct  of 
the  lessee.  DOE  notes  the  existence  of 
remedies  such  as  the  Offshore  Oil  Spill 
Contingency  Fund  to  recompense 
injured  parties  for  damages  and 
penalties;  assessments  made  on  a  per 
barrel  basis  in  support  of  such  Funds  are 
also  allowable  as  a  direct  charge  to  the 
NPSL  capital  account. 

DOE  notes  in  this  connection  that 
spilled  oil  falls  within  the  definition  of 
“production”,  and  shall  be  taken  into 
account  in  determining  production 
revenues  and  net  profit  share  payments 
due  the  Federal  government. 

13.  Overhead.  In  the  proposed  fixed 
net  profit  share  system,  overhead  was 
calculated  at  the  rate  of  4  percent 
applied  to  the  preproduction  account, 
and  10  percent  of  the  balance  of  the 
production  account.  DOE  specifically 


requested  comment  on  the  accuracy  of 
these  rates.  In  the  absence  of 
alternatives  demonstrably  more  useful, 
the  final  regulation  incorporates  these 
same  rates. 

Several  comments  from  industry 
recommended  application  of  the  capital 
recovery  factor  to  the  overhead 
allowance,  on  the  theory  that  overhead 
substitutes  generally  for  costs  incurred 
during  exploration  and  development. 
Overhead,  includible  as  a  charge  to  the 
NPSL  capital  account  is  intended  to 
cover  interstitial  components  of 
expenses  that,  although  very  real  are 
difficult  to  measure  directly,  and  it 
estimates  their  magnitude  at  some 
percentage  of  applicable,  identifiable 
costs. 

Because  overhead  represents  actual 
costs  incurred,  DOE  has  determined  that 
it  is  appropriate  that  the  capital 
recovery  factor  be  applied  to  overhead. 

Several  issues  regarding  overhead 
were  mentioned  repeatedly  in  the 
comments.  The  first  was  that  the 
regulations  should  provide  for  some 
recoupment  of  costs  during  periods  of 
operational  inactivity.  Several 
comments  indicated  that  operationally 
inactive  periods  may  actually  be  times 
of  intense  analytical  and  preparatory 
work.  Rather  than  a  defect  in  the 
proposed  regulation,  DOE  views  this 
case  as  illustrative  of  the  workings  of 
the  fixed  net  profit  share  system.  Costs 
associated  with  analysis  and 
preparation  may  be  charged  as  direct  to 
the  NPSL  capital  account,  or  be  reflected 
in  the  charge  for  overhead,  depending 
on  specific  items.  But  no  recoupment  of 
such  costs  can  take  place  until 
production  begins. 

A  second  issue  associated  with 
overhead  maintained  that  the 
percentage  allowance  should  allow  for 
increased  administrative  burden  to  the 
lessee.  Administrative  costs  form  a 
component  of  overhead,  and  are 
included  in  the  percentage  allowance 
already  established. 

A  number  of  comments  called  for  a 
higher  overhead  percentage  in  frontier 
areas  than  in  mature  operating  areas, 
like  the  Gulf  of  Mexico.  DOE  feels  that 
application  of  a  higher  overhead  rate  in 
such  areas  is  inappropriate,  since  the 
-higher  operating  expenses  of  frontier 
regions  will  result  in  higher  absolute 
dollar  amounts  of  overhead.  Direct  costs 
are  not  more  difficult  to  identify  in 
frontier  areas  and.  therefore,  there  is  no 
reason  that  unidentifiable  costs 
represent  a  higher  percentage  of  direct 
costs  in  frontier  areas  than  elsewhere. 

IV.  Changes  in  the  Final  Regulation 

The  final  regulation  differs  from  the 
proposed  fixed  net  profit  share  system 
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in  significant  respects,  many  of  which 
have  been  discussed  above.  Due  both  to 
the  comments  received,  and  further 
analysis,  DOE  has  been  persuaded  that 
the  changes  discussed  in  this  section 
should  serve  the  purposes  of  the 
regulation.  Among  the  changes  are  a 
revised  definition  of  production  and  a 
more  precise  means  of  measuring  the 
end  of  the  capital  recovery  period.  The 
five  NPSL  accounts  have  been 
consolidated  into  a  single  NPSL  capital 
account  to  ease  administration,  and 
accounting  of  expenses  and  calculation 
of  the  allowance  for  capital  recovery 
have  been  shifted  to  a  monthly  basis. 
Changes  have  been  made  to  the  audit 
provisions  and  inventory  requirements 
to  bring  them  more  into  line  with 
industry  practice,  and  record  retention 
provisions  have  been  somewhat 
relaxed. 

The  discussion  below  follows  changes 
in  the  regulation  on  a  section-by-section 
basis. 

§  390.002  Definitions. 

The  definition  of  ‘‘Compensated 
personal  absence"  has  been  deleted, 
and  replaced  with  “Lessee's  cost  of 
allowed  employee  absence",  which 
comports  more  closely  with  COPAS  • 
Bulletin  #15. 

The  definition  of  “cost"  has  been 
expanded  to  include  accruals  incurred 
in  the  conduct  or  in  support  of  NPSL 
operations.  This  expansion  came  about 
in  response  to  comments  pointing  out 
that  NPSL  accounts  are  required  to  be 
kept  on  an  accrual  basis,  yet  accruals 
had  been  omitted  from  the  definition. 

The  definition  of  “cost  pool"  has  been 
clarified  through  language  making 
certain  that  the  pool  of  costs,  prior  to 
allocation  under  §  390.014,  may  include 
costs  from  other  leases,  including  non- 
NPSL  leases. 

The  definition  of  "credit”  has  been 
amended,  in  order  to  accord  more 
closely  with  the  revised  accounting 
procedures  in  the  final  regulation. 

The  definition  of  “G  &  G”  has  been 
modified  to  include  “geochemical"  and 
other  similar  investigations  in  response 
to  recommendations  from  the  comments. 

The  definition  of  “NPSL  operations" 
now  includes  “final  abandonment” 
costs,  to  reflect  allowance  of  certain 
abandonment  costs  incurred  while  the 
lease  is  still  producing  as  direct  charges 
to  the  NPSL  account. 

The  definition  of  "preproduction 
period"  has  been  deleted,  and  replaced 
with  “capital  recovery  period."  It  retains 
its  conceptual  meaning  as  the  period 
from  lease  issuance  until  the  time  when 
the  allowance  for  capital  recovery  will 
no  longer  be  given  to  further  costs 
incurred,  but  the  end  of  the  capital 


recovery  period  has  become  somewhat 
variable,  and  a  matter  left  to  the 
discretion  of  the  lessee,  within  stated 
limits.  See  the  discussion  of  §  390.020  for 
a  detailed  explanation  of  how  the 
capital  recovery  period  will  now  be 
terminated.  DOE  has  undertaken  this 
revision  in  response  to  criticisms  in  the 
comments  regarding  the  perceived 
arbitrariness  in  the  proposed  regulation 
of  closing  the  preproduction  account  at 
the  onset  of  commercial  production,  and 
to  reflect  the  revamping  of  accounting 
procedures. 

The  definition  of  “production”  has 
been  revised,  as  suggested  in  the 
comments,  to  follow  the  DOI  definition 
of  the  term. 

The  definition  "production  period” 
has  been  deleted. 

The  definition  of  “production 
revenue”  has  been  changed  to  reflect  the 
amended  definition  of  “production.” 

A  definition  of  “Director”  has  been 
added. 

The  definition  of  "tract”  has  been 
modified  to  agree  more  closely  with  an 
extant  DOE  definition  of  the  term,  in  10 
CFR  Part  375. 

§  390.010  NPSL  capital  account. 

There  was  a  considerable  amount  of 
comment  received  suggesting 
elimination  or  consolidation  of  the  five 
accounts  proposed  for  NPSL  operations. 
In  particular,  the  net  profit  share 
payment  account  and  the  lessee’s  net 
profit  share  account  attracted  a  good 
deal  of  criticism  as  cumbersome  and 
unnecessary.  It  was  asserted  that 
establishment  of  these  accounts  might 
conflict  with  the  lessee’s  usual 
accounting  practices  as  well. 

To  simplify  the  required  accounting 
procedures,  DOE  has  decided  to 
eliminate  the  five  accounts  enumerated 
in  the  proposed  regulation  and 
substitute  a  single  NPSL  capital  account 
in  their  place.  Debits  and  credits  would 
be  applied  directly  to  the  NPSL  capital 
account,  as  incurred,  along  with  the 
allowance  for  capital  recovery  and  the 
overhead  allowance.  This  change  is 
intended  to  reduce  the  administrative 
burden  associated  with  an  NPSL,  and 
reduce  the  costs  of  regulatory 
compliance,  particularly  for  smaller 
companies. 

§  390.011  Schedule  of  allowable  direct 
and  allocable  joint  costs  and  credits. 

1.  Labor.  A  good  deal  of  confusion 
was  manifested  in  the  comments  on 
whether  employees  need  be  assigned 
permanently  to  NPSL  operations  for 
allowance  as  labor  costs.  Many 
comments  were  severely  critical  of  the 
proposed  regulation  for  its  seeming 
disallowance  of  wages  and  salaries  paid 


to  employees  not  assigned  permanently 
to  an  NPSL  operation. 

DOE  never  intended  that  employees 
had  to  be  assigned  permanently  to  an 
NPSL  in  order  for  the  costs  of  their 
wages  and  salaries  to  be  includible.  As 
a  general  case,  employees  need  be 
engaged  in  NPSL  operations  continually 
only  for  a  specific  period  of  time,  such 
as  month,  week,  or  pay  period.  Their 
wages  and  salaries  as  well  as  other 
enumerated  personnel  costs  are  then 
includible. 

A  paragraph  has  been  added  to  state 
a  special  case,  where  costs  of  wages 
and  salaries  for  other  than  full-time 
NPSL  employees  may  be  charged  to  the 
NPSL  capital  account,  to  the  extent  that 
the  lessee  can  substantiate  such  costs 
through  time  records.  The  general  rule, 
however,  appears  to. offer  greater 
administrative  ease  to  the  lessee,  and  to 
reduce  costs  associated  with 
administration  of  this  regulation.  In 
addition,  the  regulation  does  not  permit 
inclusion  of  any  associated  personnel 
costs  for  employees  not  employed  full 
time  on  NPSL  operations. 

In  paragraph  (b)(2),  the  term,  "lessee’s 
cost  of  allowed  employee  absence”,  has 
been  substituted  for  “compensated 
personal  absence”,  as  more  in  keeping 
with  COPAS  provisions. 

The  percentage  limitation  on  labor 
benefits  in  paragraph  (b)(5)  occasioned 
a  good  deal  of  criticism  in  the 
comments.  Many  comments  pointed  out 
that  COPAS  guidelines  currently  allow 
actual  costs  of  labor  benefits  not  to 
exceed  23%  of  wages  and  salaries.  DOE 
has  raised  this  percentage  from  the 
proposed  20%  to  the  23%  figure,  and 
added  a  provision  to  allow  the  USGS  to 
revise  this  percentage  from  time  to  time. 
DOE  fully  expects  that  the  USGS  will 
rely  on  the  percentage  most  recently 
recommended  by  COPAS  in  revising  this 
rate. 

2.  Materiel.  Paragraph  (c)  has  been 
amended  to  make  clear  that  only  an 
amount  of  materiel  sufficient  for 
economical  operations  may  be  charged 
to  the  NPSL  capital  account. 

3.  Contract  services.  In  paragraph  (e), 
DOE  has  determined  to  modify  the  costs 
that  may  be  charged  to  the  NPSL  capital 
account  to  include  those  costs  of 
contract  services  performed  at  sites 
outside  the  NPSL  project  area  that 
benefit  the  NPSL  operations  exclusively, 
and  that  are  separately  and  specifically 
identified  in  the  contract.  One  problem 
with  including  costs  for  services 
performed  outside  the  project  area 
under  a  contract  covering  more  than  the 
NPSL  operations  was  the  difficulty 
inherent  in  quantifying  what  portion  of 
the  cost  of  the  contract  was  associated 
with  the  NPSL  operations.  Therefore,  as 
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an  accommodation  between  the 
interests  of  including  all  legitimate  costs 
and  of  certainty  in  the  charging  of  costs, 
the  final  regulation  only  permits  costs  to 
be  charged  to  the  extent  that  the 
contract  is  sufficiently  precise  in 
distinguishing  them. 

4.  Legal  expenses.  In  paragraph  (f), 
DOE  has  added  language  to  clarify  the 
alleged  discrepancy  between  those  legal 
expenses  allowed  as  charges  to  the 
NPSL  capital  account,  and  those 
disallowed  under  §  390.013.  Briefly,  legal 
expenses  directly  attributable  to  NPSL 
operations  may  be  charged  to  the  NPSL 
capital  account,  while  expenses  not  so 
attributable,  such  as  having  in-house  or 
outside  legal  services  available,  may  not 
be  charged  to  the  NPSL  capital  account. 
DOF,  considers  these  expenses  to  be 
appropriately  compensated  by  the 
overhead  allowance. 

5.  Rental  of  lessee-owned  equipment 
and  facilities.  The  charge  for 
depreciation  permitted  to  be  included  in 
establishing  a  rental  charge  for  lessee- 
owned  equipment  and  facilities  in 
paragraph  (g)(1)  has  been  modified  in 
two  respects.  Depreciation  may  be 
calculated  according  to  any  generally 
accepted  accounting  method  and  the 
interest  rate  on  undepreciated  assets 
may  be  modified  by  the  Director. 

With  regard  to  rate  charges  for 
automotive  equipment  under  paragraph 
(g)(2),  several  comments  recommended 
linking  these  rates  to  those  established 
by  the  Petroleum  Motor  Transportation 
Association  (PMTA),  and  not  involving 
USGS  in  rate  determination.  While  DOE 
has  not  adopted  this  recommendation,  it 
does  anticipate  that  the  Director  will 
take  PMTA  rates  into  consideration, 
with  appropriate  adjustments  for  areas 
to  which  those  rates  do  not  apply. 

6.  Damages  and  losses.  Paragraph  (h) 
has  been  modified  to  delete  the 
requirement  that  the  lessee  notify  the 
Director  of  all  damages  and  losses.  It 
appears  that  this  represented  an 
unusually  burdensome  requirement  that 
did  not  provide  a  significant  benefit 
beyond  that  which  would  be  provided 
by  periodic  audits.  In  addition,  it  is 
assumed  that  the  Director  will  be  made 
aware  of  major  damages  and  losses  to 
the  NPSL  property  and  that,  therefore, 
the  requirement  was  unnecessary. 

7.  Taxes.  Paragraph  (i)  now  illustrates 
the  types  of  taxes  chargeable  to  the 
NPSL  capital  account.  These  taxes 
include  severence,  excise,  ad  valorem, 
and  mineral  taxes.  As  a  form  of  excise 
tax,  ‘‘windfall  profits"  taxes  imposed 
pursuant  to  Pub.  L.  96-223,  are 
chargeable. 

8.  Communications.  Paragraph  (k)  has 
been  modified  to  permit  the  charging  of 
the  costs  of  leasing  communications 


equipment  and  the  list  of  covered 
communications  systems  has  been 
expanded  to  include  explicitly  computer 
production  controls  for  the  NPSL 
operations. 

9.  Ecological  and  environmental. 
Paragraph  (1)  has  been  amended  to 
include  explicitly,  as  chargeable, 
assessments  to  funds  and  organizations 
which  provide  assistance  in  the  event  of 
oil  spills  or  other  environmental 
damage. 

10.  Audits.  The  original  paragraph  (m), 
relating  to  audit  costs,  has  been  deleted, 
since  DOE  has  determined,  as  a  result  of 
comment,  that  it  is  appropriate  for  the 
government  to  conduct  audits  of  NPSL 
operations. 

11.  Dry  or  bottom  hole  contributions. 

A  new  paragraph  (m)  has  been  inserted, 
to  allow  explicitly  as  chargeable,  costs 
of  dry  or  bottom  hole  contributions.  A 
number  of  comments  expressed  the 
view  that  this  allowance  was  desirable 
and  measurable,  but  the  proposed 
regulation  did  not  mention  these  costs 
specifically.  This  paragraph  has  been 
added  to  remove  any  doubt. 

12.  Abandonment  costs.  DOE  has 
added  a  new  paragraph  (n),  to  allow 
actual  abandonment  costs,  those 
incurred  on  other  than  an  accrual  basis. 
The  industry  comments  received  were 
nearly  unanimous  in  their 
recommendation  that  DOE  provide  some 
explicit  allowance  for  abandonment 
costs.  In  the  proposed  fixed  net  profit 
share  system,  DOE  disallowed 
abandonment  costs,  as  difficult  to 
estimate  accurately.  Instead,  bidders 
were  anticipated  to  incorporate 
estimates  of  abandonment  costs  in 
arriving  at  bonus  bids  for  OCS  leases. 
DOE  continues  to  believe  that  estimated 
abandonment  costs  should  not  be 
permitted  to  accrue  in  the  NPSL  capital 
account. 

The  comments  indicated  that  some 
abandonment  costs  are  incurred  prior  to 
actual  lease  abandonment.  Therefore, 
the  approach  taken  in  the  final 
regulation  permits  charging  of  actual 
costs,  to  the  extent  incurred  before  the 
cessation  of  production,  and  to  the 
extent  that  there  are  offsetting  revenues. 
DOE  recognizes  that  this  will  not  permit 
the  charging  of  all  abandonment  costs 
and  still  anticipates  that  bidders  will 
discount  bids  based  upon  their 
estimates  of  the  magnitude  of 
abandonment  costs  not  offset  by 
revenues. 

13.  Other  costs.  Paragraph  (n)  in  the 
proposed  regulation  has  been  re¬ 
numbered  (o)  in  the  final  regulation.  A 
new  provision  has  been  inserted  to 
deem  as  approved  by  the  Director  other 
costs  to  the  extent  they  are  separately 
identified  in  an  approved  development 


and  production  plan.  This  provision  is 
expected  to  reduce  administrative  costs 
for  both  USGS  and  the  lessee  by  not 
requiring  approval  by  the  Director  for 
costs  incurred  in  normal  operations  on  a 
lease. 

§  390.012  Overhead  allowance. 

The  exclusions  from  overhead  charges 
contained  in  paragraph  (c)  of  this 
section  have  been  modified  by  deleting 
legal  expenses  incurred  under 
§  390.011(f)  and  rental  costs  incurred 
under  §  390.011(g)  and  by  limiting  the 
exclusion  from  the  overhead  allowance 
of  injected  substances  to  those 
reinjected  substances  originally 
produced  on  the  lease. 

§  390.013  Unallowable  costs. 

Paragraph  (j),  disallowing 
abandonment  costs,  has  been  deleted,  to 
reflect  their  allowance  as  charges  to  the 
NPSL  capital  account. 

A  new  paragraph  (j)  has  been  added, 
to  make  clear  that  rentals  on  facilities, 
for  which  the  lessee  has  charged 
investment  costs  to  the  NPSL  capital 
account,  are  not  allowable. 

A  new  paragraph  (k)  has  been  added, 
to  specify  that  costs  incurred  by  the 
lessee  prior  to  issuance  of  the  NPSL.  are 
not  allowable. 

§  390.014  Allocation  of  joint  costs  and 
credits. 

Paragraph  (b)(2)  has  been  amended  to 
change  the  basis  of  allocation  of  wages 
and  salaries  from  a  well  basis  to  a 
“reasonable  and  equitable"  basis,  since 
these  costs  may  not  be  related  to  wells 
in  many  cases. 

A  new  paragraph  (d)  has  been  added, 
to  account  for  the  allocation  of  costs  and 
credits  where  NPSL  tracts  are  unitized 
with  other  tracts. 

§  390.015  Pricing  of  materiel 
purchases,  transfers,  and  dispositions. 

Paragraph  (a)(3).  the  requirement  for 
USGS  approval  of  pricing  on  a  current 
market  basis  for  items  costing  in  excess 
of  $100,000,  has  been  deleted. 

Several  comments  indicated  that  no 
limit  should  be  placed  on  this  materiel, 
particularly  since  the  $100,000  limit  is 
rather  low  and  exceeded  often. 
Administratively,  the  USGS  would  be 
swamped  and  pricing  decisions 
postponed  for  no  pressing  reason.  The 
paragraph  has  been  deleted  to  eliminate 
both  the  $100,000  limit  and  the  need  for 
the  USGS  approval  and  the  final 
regulation  relies  instead  on  audits  to 
remedy  discrepancies. 
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§  390.020  Calculation  of  the  allowance 
for  capital  recovery. 

The  calculations  described  in  this 
section  have  been  modified  to  reflect  the 
adoption,  in  the  final  regulation,  of  a 
single  NPSL  account,  the  NPSL  capital 
account,  instead  of  the  system  of  five 
NPSL  accounts  used  in  the  proposed 
regulation.  This  switch  to  a  single 
account  responds  directly  to  the  many 
comments  that  suggested  that  a  five 
account  scheme  was  unnecessarily 
complicated  and  cumbersome. 

More  importantly,  the  calculations 
described  in  this  section  have  been 
modified  to  reflect  the  new  approach 
adopted  in  the  final  regulation  regarding 
the  allowance  for  capital  recovery.  As 
noted  earlier  in  this  preamble,  the 
termination  of  the  preproduction  period 
received  the  most  negative  comment. 

The  comments  were  concerned  that  the 
proposed  system  would  preclude 
favorable  capital  recovery  treatment  for 
any  expense,  development  or  otherwise, 
incurred  after  first  commercial 
production.  Unfortunately,  little  factual 
information  was  provided  to  illustrate 
the  relative  proportion  of  total 
development  expenses  typically 
incurred  following  first  commercial 
production. 

However,  in  an  attempt  to  expand  the 
opportunity  for  development  expenses 
to  receive  favorable  capital  recovery 
treatment,  the  proposed  preproduction 
period  has  been  extended  beyond  the 
onset  of  first  commercial  production. 
Because  the  period  for  capital  recovery 
treatment  is  no  longer  exclusively 
"preproduction",  it  has  been  renamed 
(he  “capital  recovery  period."  In  the 
final  regulation,  the  lessee  may  at  his 
discretion  extend  the  capital  recovery 
period  beyond  the  onset  of  first 
commercial  production  until  the  sooner 
iif  two  events  occurs:  (1)  When  the 
balance  in  his  NPSL  capital  account 
changes  from  a  debit  balance  to  a  credit 
balance,  marking  the  point  at  which  all 
expenses  have  been  recovered  through 
production  revenues;  or  (2)  when  the 
last  development  well  from  the  first 
platform  specified  in  the  development 
plan  is  completed  and  wellhead 
equipment  installed.  In  the  event  that 
the  last  well  proves  dry,  the  end  of  the 
capital  recovery  period  will  be  deemed 
to  end  at  the  date  of  determination  that 
the  last  well  is  non-productive.  Prior  to 
either  of  these  two  events,  the  lessee 
may  choose  to  terminate  the  capital 
recovery  period  by  making  this  election 
in  writing  to  the  USGS;  this  election  is 
irreversible. 

Thus,  the  lessee  may  choose  to  initiate 
production  while  keeping  the  capital 
recovery  period  open.  Revenue  from 


production  during  the  capital  recovery 
period  would  be  credited  to  the  NPSL 
capital  account  until  the  end  of  the 
capital  recovery  period.  To  the  extent 
that  production  revenues  in  a  month 
during  the  capital  recovery  period 
exceed  expenses  incurred  during  the 
month,  the  excess  revenues  will  offset 
previously  accumulated  expenses  and 
reduce  proportionately  the  previously 
“earned"  capital  recovery  premium.  The 
accounting  mechanism  for 
accomplishing  this  proportionate 
reduction,  given  the  fact  that  under  the 
single  account  system  the  allowance  for 
capital  recovery  will  already  have  been 
calculated  for  previously  incurred  costs, 
is  to  enter,  in  addition  to  the  credit  entry 
for  the  production  revenues,  a  negative 
allowance  for  capital  recovery  which 
shall  be  the  amount  by  which  monthly 
revenues  exceed  monthly  costs 
multiplied  by  the  capital  recovery  factor. 

These  new  provisions  allow  the  lessee 
to  end  the  capital  recovery  period  at  the 
point  he  believes  most  advantageous. 
More  development  expenses  will 
receive  capital  recovery  treatment,  and 
as  such  there  should  be  little  if  any 
incentive  to  delay  production  as 
expressed  in  the  public  comments. 
Hovvever,  the  requirement  to  credit 
production  revenues  against  current 
expenses  and  to  compute  a  negative 
allowance  for  capital  recovery  for  any 
month  in  which  revenues  exceed 
allowable  costs,  provides  some 
insurance  that  the  capital  recovery 
period  will  not  be  extended  indefinitely. 

§  390.021  Determination  of  net  profit 
share  base. 

This  section  describes  the  "accounting 
cycle”  for  an  NPSL  lease.  It  specifies 
accounting  procedures  and  entries 
required  to  maintain  the  NPSL  capital 
account.  Because  it  relies  on  previous 
sections  for  such  calculations  as  the 
allowance  for  capital  recovery  and  the 
overhead  allowances,  it  has  been 
altered  extensively  to  conform  with  the 
changes  made  to  those  sections. 

Three  changes  partially  discussed  in 
earlier  sections  of  the  preamble,  but 
which  interrelate  and  which  influence 
the  structure  of  this  section,  are 
described  here.  First,  the  regulation  now 
requires  monthly  entries  in  the  NPSL 
capital  account  throughout  the  life  of  the 
lease.  At  the  end  of  each  month,  the 
appropriate  allowance  for  overhead  and 
the  allowance  for  capital  recovery 
(during  the  capital  recovery  period)  must 
be  calculated  and  entered,  and  the 
account  balance  determined.  Also,  when 
required  during  the  capital  recovery 
period,  a  negative  allowance  for  capital 
recovery  must  be  entered,  if  revenues 


and  credits  for  a  month  exceed 
allowable  expenses. 

Second,  the  capital  recovery  factor 
has  itself  been  changed  from  a  number 
greater  than  1.0  to  a  number  greater  than 
zero.  This  does  not  alter  the  original 
concept  of  providing  a  premium  on  all 
allowable  expenses  made  during  the 
capital  recovery  period.  Rather,  the 
change  makes  possible  additional 
simplification  in  the  accounting 
procedures.  Now,  the  capital  recovery 
factor  represents  the  actual  capital 
recovery  premium  that  is  debited  to  the 
NPSL  capital  account,  which  is  made  in 
addition  to  the  debit  for  actual 
expenses. 

Third,  this  section  has  been  modified 
to  reflect  the  additional  inclusions 
permitted  to  the  cost  base  for 
calculating  the  allowance  for  capital 
recovery.  The  regulation  now  provides 
for  captiaj  recovery  treatment  of  the 
allowance  for  overhead  during  the 
capital  recovery  period. 

§  390.022  Calculation  of  net  profit  share 
payment. 

Elements  of  this  section  have  been 
altered  to  conform  to  the  NPSL  capital 
account  specified  in  §  390.010. 

§  390.030  Maintenance  of  records. 

Many  comments  objected  to  the 
requirement  in  proposed  paragraph  (b) 
to  retain  records  from  the  issuance  of 
the  NPSL  until  five  years  after 
abandonment,  arguing  that  the 
requirement  imposed  an  additional 
administrative  burden  and  that  it  did  not 
comport  with  normal  company  practice. 
Several  comments  provided 
recommendations  that  DOE  link  record 
retention  to  audits  to  ameliorate  the 
perceived  burden  in  increased 
administrative  costs.  DOE  has  modified 
paragraph  (b)  to  allow  closing  of  books 
for  audit  adjustment  purposes  upon 
agreement  by  the  auditor  that  there  are 
no  required  adjustments  or  upon  the 
lapse  of  thirty-six  months  from  the  due 
date  or  mailing  date  of  the  statement  of 
account  on  an  NPSL.  Paragraph  (b)  of 
this  section  has  been  changed  to  require 
the  maintenance  of  records  for  the  same 
period  as  the  account  remains  open  for 
audit.  However,  ledger  cards  showing 
charges  and  credits  to  the  NPSL 
accounts  are  to  be  maintained  until 
thirty-six  months  after  abandonment  of 
the  field. 

§  390.031  Reporting  and  payment 
requirements. 

The  deadlines  for  filing  reports 
required  in  paragraphs  (a),  (b),  and  (e)  of 
this  section  have  been  extended  from  45 
to  60  days  after  the  end  of  the  period 
covered  in  the  report,  in  response  to 
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comments  that  the  filing  deadline  was 
too  short  in  the  proposed  regulation  and 
imposed  an  unwarranted  administrative 
cost  on  the  lessee;  the  filing  deadline  for 
inventory  reports  in  paragraph  (d) 
remains  at  90  days. 

The  interest  on  unpaid  net  profit  share 
payments  due  the  United  States  has 
been  changed  to  the  prevailing  rates  as 
published  quarterly  in  the  bulletin  to  the 
Department  of  the  Treasury  Fiscal 
Requirements  Manual  (TFRM).  The 
interest  charge  provides  compensation 
for  the  delay  in  receipt  of  the  original 
amount  due.  Because  of  the  volatility  of 
interest  rates,  DOE  has  decided  to 
adopt  the  quarterly  interest  rate  of  the 
Department  of  the  Treasury,  for 
applying  interest  charges  to  delinquent 
accounts.  The  rate  will  be  published  in  a 
Treasury  Bulletin  to  the  TFRM  issued 
prior  to  the  first  day  of  each  calendar 
quarter,  beginning  in  June  1980,  for  the 
quarter  beginning  July  1. 1980. 

§  390.032  Inventories. 

Complaints  in  the  comments  regarding 
this  section  focused  on  the  requirement 
for  lessees  to  take  inventory  each  year. 
This  provision  was  considered  unduly 
burdensome  on  the  lessee  as  it  departed 
from  accepted  industry  practice. 

DOE  was  sufficiently  convinced  of  the 
validity  of  this  contention  to  extend  the 
period  separating  inventories  to  a 
maximum  of  three  years,  in  paragraph 
(b).  A  caveat  has  also  been  added  to 
this  paragraph,  in  order  not  to  bind  the 
Director  to  an  inventory  taken  in  his 
absence,  where  clear  indication  of 
willful  misrepresentation  or  fraud  exists. 

Paragraph  (d)  has  been  changed  to 
delete  the  requirement  that  a  list  of 
overages  and  shortages  be  provided  the 
Director  and  to  require  merely  that  it  be 
available  to  the  Director  for  the  audit 
period. 

§  390.033  Audits. 

The  audit  provisions  in  the  proposed 
regulation  attracted  a  good  deal  of 
comment  and  criticism,  much  of  it  well- 
founded.  Industry  comments  were 
critical  of  the  requirement  to  audit  each 
NPSL  every  two  years,  and  to  hold  the 
lessee  liable  for  the  costs  of  auditing. 
Industry  practice  in  joint  venture 
operations  indicates  that  non-operating 
parties  assume  the  cost  of  an  audit 
deemed  necessary  from  time  to  time. 
Audit  costs  are  borne  in  the  normal 
course  of  business  by  the  parties 
requesting  the  audit;  an  additional 
benefit  of  this  practice  lies  in  the 
avoidance  of  a  possible  conflict  of 
interest  arising  from  payment  of  the 
auditor  by  the  company  audited. 


DOE  agrees  that  the  auditor  should  be 
employed,  directly  or  indirectly,  by  the 
Federal  government,  which  should  bear 
the  costs  of  the  audit.  The  time 
requirement  of  paragraph  (a)  has  been 
amended  for  greater  flexibility  to  the 
Director  and  reduced  administrative 
costs  to  the  lessee;  this  paragraph  now 
allows  the  government  to  initiate  an 
audit  within  thirty-six  months  of  the 
date  of  the  statement  to  be  audited,  but 
not  more  often  than  annually,  absent 
fraud  or  willful  misrepresentation. 
Language  has  been  added  to  paragraphs 
(a)  and  (bj  to  encourage  cooperation 
between  the  government  and  non- 
operators  in  the  calling  and  conduct  of 
the  audit,  in  order  to  reduce 
administrative  costs. 

Procedures  for  exceptions  and 
adjustments  in  accordance  with  COPAS 
guidelines,  except  for  cases  in  which 
such  an  exception  or  adjustment  would 
result  in  a  change  in  any  net  profit  share 
payment,  are  outlined  in  new  paragraph 
(c),  and  subsequent  paragraphs  of  this 
section  have  been  re-numbered. 

§  390.034  Redetermination  and 
appeals. 

Criticism  of  this  section  focused  on 
the  interest  charged  to  redetermined  net 
profit  share  payments.  There  were 
several  requests  for  clarification  as  to 
the  time  from  which  the  interest  charge 
would  be  applied.  Interest  charges  will 
be  applied  from  the  date  on  which  the 
amount  redetermined  originally  fell  due. 
While  DOE  considers  this  part  of 
paragraph  (b)  to  be  clear,  it  perhaps 
needs  emphasis  that  this  charge  is  not  a 
penalty,  but  rather  compensation  for  the 
delay  in  receipt  of  the  original  amount 
due.  The  interest  rate  has  been  changed 
to  the  prevailing  rates  as  published 
quarterly  in  the  bulletin  to  the 
Department  of  the  Treasury  Fiscal 
Requirements  Manual. 

V.  NPSL  Accounting  Example 

An  example  of  the  entries  to  the  NPSL 
capital  account  together  with  the  related 
computations  of  the  overhead 
allowances  and  the  allowance  for 
capital  recovery  (ACR)  is  provided  in 
.  this  section.  For  illustrative  purposes, 
the  account  is  presented  on  a  collapsed 
time  basis  with  five  monthly  periods 
designed  to  illustrate  the  recording  of 
transactions  in  various  stages  of  the 
development  and  production  cycle.  DOE 
does  hot  assume  that  the  development 
and  production  cycle  would  occur  in 
such  a  short  time  period. 

The  NPSL  capital  account  as  shown 
provides  for  three  separate  categories  of 
costs.  “ACR  &  Overhead  Qualifying" 


costs  are  those  costs  that  qualify  for 
both  the  allowance  for  capital  recovery 
and  the  overhead  allowance.  “ACR-only 
Qualifying"  costs  are  those  costs  that 
qualify  for  the  allowance  for  capital 
recovery  but  not  for  the  overhead 
allowance.  There  are  two  cost  elements 
that  fall  into  this  category:  (1)  Costs  of 
contract  services,  and  (2)  the  overhead 
allowance.  The  third  column  of  the 
account  includes  the  “Non-qualifying" 
costs.  A  column  is  provided  for  the  total 
debits  to  the  account.  The  credit  side  of 
the  account  includes  the  NPSL 
production  revenues  as  well  as  other 
credits  together  with  the  appropriate 
allowances  thereon. 

In  the  first  account,  the  First  line  entry 
represents  the  direct  costs  and  the 
allocable  joint  costs  which  are  properly 
chargeable  to  the  NPSL  capital  account. 
Of  the  total  $16,200  in  costs,  $11,400 
qualify  for  both  the  allowance  for 
capital  recovery  and  the  overhead 
allowance;  $4,600  qualify  for  the  capital 
recovery  allowance  but  not  for  the 
overhead  allowance  (e.g.,  contract 
services);  and  $200  do  not  qualify  for 
either  allowance  even  though  they  are 
chargeable  to  the  account  (e.g.,  lease 
rental). 

The  first  step  in  the  end-of-month 
accounting  procedure  is  to  compute  the 
overhead  allowance.  This  is  done  by 
multiplying  the  qualifying  expenditures 
by  the  4%  overhead  allowance 
applicable  to  the  capital  recovery 
period.  The  resulting  $456  is  added  to 
the  column  of  costs  that  qualify  for  the 
ACR  only,  as  well  as  to  the  total  debit  „ 
column.  The  allowance  for  capital 
recovery  is  computed  by  adding  the  fully 
qualifying  costs  to  the  ACR-only 
qualifying  costs  and  multiplying  the 
results  by  the  capital  recovery  factor. 
The  capital  recovery  factor  is  assumed 
to  equal  0.30  for  the  example.  The 
computation  is  then: 

ACR  =  ($1 1 .400  4  $4,600 4  $456) x  .30 
=  $4,937 

This  amount  is  added  to  the  non¬ 
qualifying  costs  column  as  well  as  to  the 
total  debit  column. 

The  debits  resulting  from  the 
overhead  allowance  and  the  allowance 
for  capital  recovery  are  added  to  the 
end-of-month  account  balance  before 
computation  of  the  monthly  balance. 

The  result  is  the  total  debits  to  the 
account.  Any  credits  would  be 
subtracted  and  the  account  balance 
would  be  obtained.  Since  there  are  no 
credits  and  no  revenues,  the  end  of 
month  balance  is  now  $21,593.  This 
debit  balance  is  carried  forward  to  the 
next  monthly  accounting  period. 
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Month  1  .—NPSL  Capital  Account 


Debits 


Credits 


ACR  and  ACR-only  Nonqualifying  Total  debits  Revenues  and 
overhead  qualifying  other  credits 

qualifying 


Direct  and  allocable  joint  costs .  $11,400  $4,600  $200  $16,200 

Overhead  allowance  (4%  x$1 1,400) . ! .  456  .  456 

Allowable  for  capital  recovery: 

($1 1 .400  4  $4,600  +  $456)  x  0.30 .  4,937  4,937 


Totals . .  11,400  5,056  5,137  21,593 

Balance  forward . r. . . . . .  21,593 


In  Month  2,  the  $21,593  balance  is 
f  carried  forward.  The  debits  for  the 
direct  costs  and  allocable  joint  costs  are 
made  to  the  account  as  in  Month  1.  Of 
the  $17,800  in  current  month  costs, 
$10,100  qualify  for  both  allowances, 
$7,400  qualify  only  for  the  capital 
recovery  allowance,  and  $300  do  not 
qualify  for  either  allowance.  The 
overhead  allowance  is  computed  by 
multiplying  the  $10,100  in  qualifying 
costs  by  the  4  percent  allowance.  The 
resulting  $404  is  added  to  the  ACR-only 
qualifying  costs  column  and  as  a  debit 
to  the  account  in  the  total  debits  column. 

The  allowance  for  capital  recovery  in 


Month  2  is  computed  by  taking  the  sum 
of  the  qualifying  debits  ($10,100  + 

$7,400  +  $404,  which  equals  $17,904) 
and  subtracting  the  revenue  credit 
($4,200).  The  result  $13,704  =  ($17,904  - 
$4,200)  is  mutiplied  by  the  capital 
recovery  factor  (0.30)  to  obtain  the 
allowance  of  $4,111  (i.e„  0.30  times 
$13,704  +  $4,111). 

The  computed  allowance  is  then 
debited  to  the  account.  The  sums  of  the 
debits  and  credits  are  computed  as  is 
the  account  balance.  Since  the  balance 
is  a  debit,  it  is  carried  forward  to  the 
next  month  (Month  3). 


Month  2 .—NPSL  Capital  Account 


Debits  Credits 


ACR  and  ACR-only  Nonqualifying  Total  debits  Revenues  and 
overhead  qualifying  other  credits 

qualifying 


Balance  forward . . . 

Direct  and  allocable  |Oint  costs .  S10.100  $7,400  $300 

Overhead  allowance  (4%  x  $10,100) .  404  . , . 

Allowance  for  capital  recovery:  ($10,100  4 
$7,400  4  $404  -  S4.200)  -  0.30 .  4,111 


$21,593  . . . 

17,800  $4,200 

404  . '... 

4,111  . 


Totals .  10,100  7,804  4,411  43,908  4,200 

Balance  forward .  39,708  . 


In  Month  3,  the  total  costs  are  $9,900, 
of  which  $6,700  are  fully  qualifying, 
$3,100  are  ACR-only  qualifying,  and  $100 
ate  non-qualifying.  The  current  month 
revenues  exceed  the  current  debits  and 
therefore,  if  the  lessee  has  determined  to 
leave  the  capital  recovery  period  open, 
would  result  in  a  negative  ACR.  This  is 
calculated  by  taking  the  fully  qualifying 
costs  ($6,700),  multiplying  by  the 
overhead  allowance  (4%)  and  obtaining 
the  overhead  allowance  that  would 
apply  if  the  month  were  to  be  included 
in  the  capital  recovery  period.  The 
resulting  allowance  is  $268.  The  sum  of 
the  debits  that  would  qualify  for  the 
ACR  is  $10,068  (i.e. 

$6,700  +  $268+$3,100).  The  revenue 
credit  is  $17,200.  When  the  revenue  is 
subtracted  from  the  total  debits,  the 
base  for  the  allowance  for  capital 
recovery  becomes  $ — 7,132  and  the 
resulting  allowance  would  be  $ — 2,140 
(i.e.  $ — 7,132  times  .30).  To  avoid  taking 
a  negative  ACR,  the  lessee  may  elect  to 
close  the  capital  recovery  period.  For 
example  purposes,  it  is  assumed  that  the 
lessee  has  elected  to  close  the  capital 


recovery  period  as  of  the  start  of  Month 
3. 

Therefore,  the  computations  for 
Month  3  will  include  the  overhead 
allowance  at  the  post-capital  recovery 
period  rate  of  10%.  The  accounting 
would  proceed  as  follows.  The  direct 
costs  and  the  allocable  joint  costs  have 
been  debited  to  the  account  as  for 
Months  1  and  2.  The  revenue  is  credited 
as  for  Month  2.  The  costs  that  qualify  for 
the  overhead  allowance  amount  to 
$6,700.  The  overhead  allowance  is 
computed  by  multiplying  the  $6,700  cost 
base  by  the  overhead  rate  of  10%.  The 
resulting  $670  is  debited  to  the  NPSL 
capital  account.  Since  the  allowance  for 
capital  recovery  no  longer  is  applicable, 
totals  can  be  taken  immediately  after 
computation  of  the  overhead  allowance. 
Total  debits  now  amount  to  the  sum  of 
the  $39,708  balance  forward  plus  the 
current  period  allowable  costs  ($9,900) 
plus  the  10%  overhead  allowance  ($670). 
The  total  credits  amount  to  $17,200.  The 
account  balance  is  a  debit  of  $33,078  (i.e. 
$50,278  debits  minus  $17,200).  Since  the 
balance  is  a  debit,  it  is  carried  forward 
to  the  next  period  (Month  4). 
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Month  3.— NPSL  Capital  Account 


Debits  Credits 


ACR  and  ACR-only  Nonqualifying  Total  debits  Revenues  and 
overhead  qualifying  other  credits 

qualifying 


Balance  forward . . .  $39,708  . 

Direct  costs  and  allocable  joint  costs .  $6,700  .  '$3,200  9,900  $17,200 

Overhead  allowance:  (10% x$6, 700) . . .  670  670  . 


Totals . 

Balance  forward 


6,700 


3,870  50,278  17,200 

33,078  . 


'Since  this  month  is  the  month  when  the  election  to  close  the  capital  recovery  period  takes  place,  there  is  no  need  for  a 
separate  column  for  ACR-only  costs,  since  there  is  no  ACR.  Although  for  reasons  of  consistency  the  original  column  headings 
are  retained  in  this  example,  the  account  could  at  this  point  have  only  "Overhead  Qualifying"  and  "Non-Qualifying”  debit  col¬ 
umns.  The  $3,200  represents  the  sum  of  the  $3,100  of  costs  that  would  qualify  for  the  ACR  but  not  the  overhead  allowance  had 
the  month  stayed  within  the  capital  recovery  period  plus  the  $100  in  costs  that  would  not  qualify  regardless  of  the  electioa 
Note  — For  illustration,  the  following  entries  demonstrate  the  accounting  entries  required  for  Month  3  if  the  lessee  decided 
not  to  terminate  the  capital  recovery  period. 


Month  3.— NPSL  Capital  Account 


Debits  Credits 


ACR  and 

ACR-only 

Nonqualifying  Total  debits  Revenues  and 

overhead 

qualifying 

qualifying 

other  credits 

Balance  forward . 

Direct  costs  and  allocable  joint  costs . 

Overhead  allowance  (6,700  x  .04) . 

Allowance  for  capital 

($6, 700 + $3. 1 00  +  $268  -  $ 1 7 ,200)  x  .3 

.  $6,700 

recovery: 

$3,100 

268  . 

$100 

(2,140) 

$39,708 

9,900 

268 

(2.140) 

$17,200 

Totals . 

.  6,700 

3,368 

(2.040) 

47,736 

30,536 

17.200 

Month  4 .—NPSL  Capital  Account 

.  Debits 

Credits 

ACR  and 
overhead 
qualifying 

ACR-only  Nonqualifying 
qualifying 

Total  debits 

Revenues  and 
other  credits 

Balance  forward . 

.  $3,850  . 

$200 

$33,078 

4,050 

$42,100 

Overhead  allowance  ($3,850x10%) . 

385 

385 

Totals . 

Balance  before  profit  share . 

3,850  . 

585 

37,513 

42,100 

4,587 

Profit  share: 

U  S.  Government  (40%)..... . . .  1,835 

Lessee  (60%)...., . . . . .  2,752 


Totals . 

Balance  forward 


4,587  4,587 

0  . . 


Month  5 .—NPSL  Capital  Account 


Debits 


Credits 


ACR  and 
overhead 
qualifying 

ACR-only 

qualifying 

Nonqualifying 

Total  debits 

Revenues  and 
other  credits 

0 

Direct  costs  and  allocable  joint  costs . 

Overhead  allowance  (10%  x  $7, 100) . 

.  $7,100  . 

$50 

710 

$7,150 

710 

$47,600 

In  Month  4,  the  NPSL  capital  account 
achieves  payout.  The  $3,850  of  overhead 
qualifying  costs  are  charged  to  the 
account  together  with  the  $200  of  non¬ 
qualifying  costs.  The  overhead 
allowance  of  10  percent  is  computed 
based  on  the  $3,850  of  qualifying  costs 
and  the  overhead  allowance  is  debited 
to  the  NPSL  capital  account.  The  total 
debits  in  the  account  now  amount  to  the 
sum  of  the  balance  forward  ($33,078) 
plus  the  current  period  costs  ($4,050) 
plus  the  overhead  allowance  ($385). 

From  this  $37,513  total  the  revenues  of 
$42,100  are  subtracted.  The  result  is  the 
account  balance  of  $4,587  credit. 

Since  the  balance  in  the  account  is 
now  a  credit,  profit  share  payments  are 
due  the  United  States.  The  profit  share 
payment  is  computed  by  taking  the 
profit  share  base  (i.e.  the  credit  balance 
in  the  NPSL  capital  account  after  all 
entries  and  allowances  for  the  month) 
and  multiplying  that  balance  by  the 
profit  share  rate.  Assuming  a  profit 
share  rate  of  40  percent,  the  profit  share 
due  the  United  States  in  Month  4  would 
be  $1,835  (i.e.,  $4,587  times  40  percent). 
The  profit  share  due  the  lessee  would  be 
the  difference  between  the  profit  share 
base  and  the  profit  share  due  the  United 
States  or  $2,752  (i.e.  $4,587  less  $1,835). 
The  profit  shares  are  debited  to  the 
NPSL  capital  account.  As  a  result,  the 
NPSL  capital  account  balance  is  zero. 
The  zero  balance  is  carried  forward  to 
the  next  month.  Month  5. 

In  Month  5,  theje  are  $7,150  in  new 
costs  which  are  charged  to  the  NPSL 
capital  account.  The  overhead 
allowance  of  10%  is  computed  based  on 
the  costs  that  qualify  for  that  allowance 
($7,100).  The  resulting  allowance  of  $710 
is  debited  to  the  NPSL  capital  account. 
The  total  debits  and  total  credits  are 
computed  and  a  balance  obtained.  If  the 
balance  were  a  debit,  that  debit  balance 
would  be  carried  forward  to  the  next 
month.  However,  in  this  example,  the 
balance  is  a  credit  ($47,600  revenues 
less  $/,860  costs  equals  the  credit 
balance  of  $39,740).  The  United  States’ 
profit  share  is  computed  by  multiplying 
the  $39,740  profit  share  base  by  the  40% 
profit  share  rate.  The  resulting  $15,896  is 
debited  to  the  account.  The  lessee's 
share  is  computed  as  the  $23,844 
difference  between  the  profit  share  base 
and  the  United  States’  profit  share.  The 
account  is  debited  for  the  amount  of  the 
lessee's  profit  share.  As  a  result  of  these 
entries,  the  balance  in  the  NPSL  capital 
account  is  reduced  to  zero.  The  zero 
balance  is  carried  forward  to  the  next 
month. 


Totals . . . .  7,100  . .  760  7,860  47,600 


Balance  before  profit  share .  39,740 

Profit  shares: 

United  States  (40%) .  ...  15.896  . 

Lessee  (60%) . . .  23,844  . 


Totals . 

Balance  forward 


39,740  39,740 

.  0 


VI.  Environmental  Review 

After  reviewing  this  regulation 
pursuant  to  DOE’s  responsibilities  under 
the  National  Environmental  Policy  Act 
of  1969  (Pub.  L.  91-190,  83  Stat.  852  (42 
U.S.C.  4321)),  DOE  has  determined  that 
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the  proposed  action  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  DOE  has 
determined  that  no  environmental 
impact  statement  is  required  for  this 
regulation. 

Environmental  impacts  resulting  from 
the  use  of  the  fixed  net  profit  share 
bidding  system  are  expected  to  be 
minimal.  There  are  two  sources  of 
potential  environmental  impact.  First, 
since  the  fixed  net  profit  share  system  is 
expected  to  improve  economic 
incentives  for  expeditious  exploration 
and  development  of  tracts,  there  could 
be  an  increase  of  this  activity  on  profit 
share  tracts  in  the  sale  area.  Second,  the 
fixed  net  profit  share  bidding  system 
will  improve  economic  conditions  and 
incentives  for  developing  and  producing 
smaller  oil  and  gas  deposits.  Thus,  the 
use  of  this  bidding  system  could  result  in 
increased  levels  of  production  from  the 
sale  area. 

In  either  case,  however,  the  use  of  the 
bidding  system  is  expected  to  result  in 
cumulative  incremental  increases  in 
activity  or  production,  but  not  major 
individual  increases.  Absolute  rates  of 
activity  or  ultimate  levels  of  production 
are  not  expected  to  fall  outside  the 
ranges  that  should  be  considered  during 
an  environmental  impact  analysis  for 
lease  sales  conducted  with  conventional 
leasing  systems.  Environmental  impacts 
associated  with  using  the  fixed  net 
profit  share  bidding  system  will,  of 
course,  be  examined  prior  to  each  lease 
sale.  Moreover,  potential  environmental 
impacts  resulting  from  the  use  of  this 
system  will  be  considered  prior  to  the 
selection  of  a  leasing  system  for  tracts  in 
each  sale. 

Thus,  to  summarize,  DOE  believes 
that  any  environmental  impacts 
attributed  directly  to  the  use  of  the  fixed 
net  profit  share  bidding  system  are 
minimal  and  inconsequential.  Moreover, 
the  rates  of  activity  and  levels  of 
production  that  could  result  from  the  use 
of  the  fixed  net  profit  share  bidding 
system  are  well  within  the  ranges  that 
must  be  considered  by  the 
environmental  impact  analysis  for  each 
specific  sale. 

VII.  Effective  Date 

Section  8  of  the  OCSLA  requires  that 
the  rules  governing  the  calculation  of  net 
profits  under  the  fixed  net  profit  share 
bidding  system  implemented  by  this 
regulation  be  established  at  least  ninety 
days  prior  to  any  notice  of  lease  sale. 
Section  8  also  requires  that  the  notice  of 
lease  sale  be  published  not  later  than 
thirty  days  prior  to  a  lease  sale. 
Therefore,  in  order  to  be  available  for 
use  in  any  lease  sale,  the  procedures 


contained  in  this  regulation  must  be 
established  at  least  one  hundred  twenty 
days  prior  to  the  sale.  DOI  has 
scheduled  an  OCS  lease  sale  for  the 
second  half  of  September  1980.  In  order 
that  the  fixed  net  profit  share  bidding 
system  be  available  for  use  in  that  sale, 
DOE  finds  in  accordance  with  5  U.S.C. 
553(d)(3)  that  there  is  good  cause  to 
make  this  regulation  effective 
immediately.  DOE  further  finds  that 
there  is  good  cause  to  make  this 
regulation  effective  immediately  in  that 
there  will  be  no  impact  from  this 
regulation  until  after  the  thirty-day 
period  otherwise  required. 

(Outer  Continental  Shelf  Lands  Act,  ch.  345, 

67  Stat.  462  (43  U.S.C.  1331  et.  seq.,  1953),  as 
amended  by  Pub.  L.  95-372;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91,  91 
Stat.  565  (42  U.S.C.  7101  et.  seq..  1977),  E.O. 
12009,  42  FR  46267) 

In  consideration  of  the  foregoing, 
Chapter  II  of  Title  10,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

Issued  in  Washington,  D.C.,  May  14,  1980. 

Ruth  M.  Davis, 

Assistant  Secretary ,  Resource  Applications, 
Department  of  Energy. 

PART  376— OUTER  CONTINENTAL 
SHELF  OIL  AND  GAS  LEASING 

1.  Part  376  of  Chapter  II  of  Title  10, 
Code  of  Federal  Regulations,  is 
amended  by  adding  a  new  paragraph  (4) 
to  §  376.110(a)  to  read  as  follows: 

§376.110  Bidding  systems. 

(a)  *  *  * 

(4)  Cash  bonus  bid  with  a  fixed  share 
of  the  net  profits  of  no  less  than  30  per 
centum  to  be  derived  from  the 
production  of  oil  and  gas  from  the  lease 
area  and  a  fixed  annual 
rental — (i)  Net  profit  share  payment 
calculation.  The  amount  of  the  net  profit 
share  payment  to  the  United  States  by 
the  person  awarded  the  lease  shall  be 
determined  for  each  month  by 
multiplying  the  net  profit  share  base 
times  the  net  profit  share  rate,  in 
accordance  with  §  390.022. 

(A)  Net  profit  share  base.  (1)  The  net 
profit  share  base  shall  be  calculated  in 
accordance  with  §  390.021. 

(2)  The  capital  recovery  factor  needed 
to  calculate  the  allowance  for  capital 
recovery,  in  accordance  with  §  390.020, 
shall  be  specified  in  the  notice  of  OCS 
lease  sale  published  in  the  Federal 
Register  and  may  vary  from  tract  to 
tract. 

(B)  Net  profit  share  rate.  The  net 
profit  share  rate,  which  determines  the 
fixed  share  of  the  net  profits  owed  to  the 
United  States,  shall  be  a  percentage  that 
is  specified  in  the  notice  of  OCS  lease 


sale  published  in  the  Federal  Register. 
Such  net  profit  share  rate  shall  not  be 
less  than  30  percent  of  the  net  profit 
share  base  and  may  vary  from  tract  to 
tract. 

(ii)  The  amount  of  cash  bonus  to  be 
paid  is  determined  by  the  person 
submitting  the  bid.  Any  deferment  and 
the  schedule  of  payments  shall  be 
included  in  the  notice  of  OCS  lease  sale 
published  in  the  Federal  Register. 

(iii)  The  annual  rental  to  be  paid  by 
the  person  awarded  the  lease  shall  be 
the  amount  specified  in  the  notice  of 
OCS  lease  sale  published  in  the  Federal 
Register. 

2.  Chapter  II  of  Title  10.  Code  of 
Federal  Regulations,  is  amended  by 
adding  a  new  Part  390  to  read  as 
follows: 

PART  390— ACCOUNTING 
PROCEDURES  FOR  DETERMINING 
NET  PROFIT  SHARE  PAYMENT  FOR 
OUTER  CONTINENTAL  SHELF  OIL 
AND  GAS  LEASES 

Sue. 

390.001  Purpose  and  scope. 

390.002  Definitions. 

390.010  NPSL  capital  account. 

390.011  Schedule  of  allowable  direct  and 
allocable  joint  costs  and  credits. 

390.012  Overhead  allowance. 

390.013  Unallowable  costs. 

390.014  Allocation  of  joint  costs  and  credits. 
390.015  Pricing  of  materiel  purchases, 
transfers,  and  dispositions. 

390.020  Calculation  of  the  allowance  for 
capital  recovery. 

390.021  Determination  of  net  profit  share 
base. 

390.022  Calculation  of  net  profit  share 
payment. 

390.030  Maintenance  of  records. 

390.031  Reporting  and  payment 
requirements. 

390.032  Inventories. 

390.033  Audits. 

390.034  Redetermination  and  appeals. 

Authority:  Sec.  205,  Pub.  L.  95-372,  92  Stat. 
643  (43  U.S.C.  1337);  sec  302(b),  Pub.  L.  95-91, 
91  Stat.  578-79  (42  U.S.C.  7152(b)). 

§  390.001  Purpose  and  scope. 

(a)  This  Part  390  establishes 
accounting  procedures  for  determining 
the  net  profit  share  base  and  calculating 
net  profit  share  payments  due  the 
United  States  for  the  production  of  oil 
and  gas  from  OCS  leases. 

(b)  The  procedures  established  by  this 
Part  390  apply  to  any  OCS  lease  issued 
by  the  Department  of  the  Interior  under 
a  net  profit  share  bidding  system 
established  by  §  376.110(a)(4)  of  this 
chapter. 

§  390.002  Definitions. 

For  purposes  of  this  Part  390: 
“Allowance  for  capital  recovery” 
means  the  amount  calculated  according 
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to  procedures  specified  in  §  390.020. 

This  amount  allows  a  premium  for  risk 
initially  undertaken  by  the  lessee  and  a 
return  on  investment  made  during  the 
capital  recovery  period.  It  is  provided  in 
lieu  of  interest  on  equipment  and 
materiel  charged  to  the  NPSL  capital 
account. 

“Capital  recovery  period"  means  the 
period  of  time  that  begins  on  the  date  of 
issuance  of  the  NPSL  and  ends  on  the 
last  day  of  the  month  during  which  the 
sooner  of  the  following  occurs: 

(1)  The  lessee  completes  the  last  well 
on  the  first  platform  specified  in  the 
development  and  production  plan 
originally  approved  by  the  USGS,  with 
any  approved  amendments  thereto,  and 
installation  of  wellhead  equipment.  In 
the  event  the  last  well  is  dry,  then  the 
capital  recovery  period  shall  be  deemed 
to  have  ended  with  the  determination 
that  the  last  well  is  non-productive: 

(2)  The  balance  in  the  NPSL  capital 
account  changes  from  a  debit  balance  to 
a  credit  balance;  or 

(3)  The  lessee,  at  his  election,  chooses 
to  terminate  the  capital  recovery  period. 
A  decision  to  terminate  the  capital 
recovery  period  prior  to  the  events 
specified  in  paragraphs  (a)  (1)  and  (2)  of 
this  definition  shall  be  communicated  in 
writing  to  the  Director  and  shall  be 
irrevocable. 

“Controllable  materiel”  means 
materiel  which  at  the  time  is  so 
classified  in  the  Materiel  Classification 
Manual  as  most  recently  recommended 
by  the  Council  of  Petroleum 
Accountants  Societies  of  North 
America. 

“Cost"  means  an  expenditure  or  an 
accrual  incurred  by  a  lessee  in 
conducting  NPSL  operations. 

“Cost  pool”  means  a  grouping  of  costs 
identified  with  more  than  one  OCS 
lease,  whether  the  leases  are  NPSLs  or 
other  types  of  leases. 

“Credit"  means  a  payment,  rebate, 
reimbursement  to  a  lessee,  or  other 
reduction  in  cost  or  increase  in  revenue 
attributable  to  NPSL  operations. 

“Direct  cost"  means  any  cost  listed  in 
§  390.011  that  benefits  only  NPSL 
operations. 

“Director"  means  the  Director  of 
USGS,  Washington,  D.C..  or  his 
delegate. 

“Field  employee”  means  an  employee 
below  a  first  level  supervisor  who  is 
directly  employed  in  the  NPSL  project 
area. 

“First  level  supervisor"  means  an 
employee  whose  primary  function  in 
NPSL  operations  is  the  direct 
supervision  of  other  employees  and/or 
contract  labor  directly  employed  on  the 
NPSL  project  area  in  a  field  operating 
capacity. 


“G  &  G"  means  geological, 
geophysical,  geochemical  and  other 
similar  investigations  carried  out  on  the 
NPSL  tract. 

“Joint  cost"  means  any  cost  listed  in 
§  390.011  that  benefits  NPSL  operations 
and  one  or  more  other  operations  of  the 
lessee  or  an  outside  party. 

“Lessee"  means  a  person  authorized 
by  an  OCS  lease,  or  an  approved 
assignment  thereof,  to  develop  and 
produce  oil  and  gas,  including  all  parties 
holding  such  authority  by  or  through  the 
lessee,  and  the  person  designated  to 
conduct  NPSL  operations. 

“Lessee’s  cost  of  allowed  employee 
absence”  means  the  lessee’s  cost  of 
holiday,  vacation,  sickness,  disability 
benefits,  jury  duty  and  other  customary 
excused  allowances. 

“Materiel”  means  equipment, 
apparatus,  and  supplies. 

“Net  profit  share  base”  means  the  end 
of  the  month  credit  balance  in  the  NPSL 
capital  account  determined  pursuant  to 
§  390.021.  The  net  profit  share  base  is 
the  production  revenue  remaining  after 
subtracting  all  allowable  costs  and 
adding  all  allowable  credits  (including 
production  revenue)  in  accordance  with 
the  procedures  established  by  this  Part 
390. 

“Net  profit  share  payment”  means  the 
portion  of  the  net  profit  share  base 
payable  to  the  United  States. 

“Net  profit  share  rate"  means  the 
fixed  percentage  share  of  the  net  profit 
share  base  payable  to  the  United  States. 

“NPSL”  means  a  net  profit  share 
lease,  which  is  an  OCS  lease  that 
provides  for  payment  to  the  United 
States  of  a  fixed  share  of  the  net  profits 
for  production  of  oil  and  gas  from  the 
tract. 

“NPSL  operations”  means  all 
activities  subsequent  to  issuance  of  the 
NPSL  necessary  and  proper  for  the 
exploration,  development,  operation, 
maintenance,  and  final  abandonment  of 
the  NPSL  property. 

“NPSL  project  area”  means  the  NPSL 
tract,  offshore  facilities,  and  shore  base 
facilities. 

“NPSL  property”  means  the  NPSL 
tract,  and  materiel  and  offshore  facilities 
acquired  for  use  in  NPSL  operations  and 
that  are  installed  and/or  used  on  the 
NPSL  tract. 

“NPSL  tract"  means  a  tract  subject  to 
an  NPSL. 

“OCS  lease”  means  a  Federal  lease 
for  oil  and  gas  issued  under  the  OCSLA. 

“OCS  lease  sale"  means  the  DOI 
proceeding  by  which  leases  for  certain 
OCS  tracts  are  offered  for  sale  by 
competitive  bidding  and  during  which 
bids  are  received,  announced,  and 
recorded. 


“Offshore  facilities”  means  platform 
and  support  systems  located  offshore 
that  are  necessary  to  conduct  NPSL 
operations,  e.g.,  oil  and  gas  handling 
facilities,  living  quarters,  offices,  shops, 
cranes,  electrical  supply  equipment  and 
systems,  fuel  and  water  storage  and 
piping,  heliport,  marine  docking 
installations,  communication  facilities, 
and  navigation  aids. 

"Outside  party”  means  any  person 
who  is  not  a  lessee. 

“Person"  means  person  as  defined  in 
Part  376  of  this  chapter. 

“Personal  expenses"  means  travel  and 
other  reasonable  reimbursable  expenses 
of  lessee’s  employees. 

“Production”  means  all  oil,  gas,  or 
other  hydrocarbon  products  produced, 
removed,  saved,  or  sold  from  the  NPSL 
property.  Gas  and  liquids  of  all  kinds 
are  included  in  production.  Production 
includes  the  allocated  share  of 
production  from  a  unit  of  which  the 
NPSL  is  a  part. 

“Production  revenue”  means  the  value 
of  all  production  attributable  to  an  NPSL 
property,  which  value  is  determined  in 
accordance  with  §  376.110(b)  of  this 
chapter. 

“Railway  receiving  point"  or 
“recognized  barge  terminal”  means  the 
location  that  a  vendor  would  use  in 
determining  the  sale  price  to  the  lessee 
of  new  materiel  to  be  delivered  to  the 
NPSL  project  area. 

“Reliable  supply  store”  means  a 
recognized  source  or  common  stock 
point  for  the  particular  materiel 
involved. 

"Shore  base  facilities”  means  onshore 
facilities  necessary  for  NPSL  operations, 
including: 

(1)  Shore  base  support  facilities,  e.g.,  a 
receiving  and  trans-shipment  point  for 
materiel,  staging  area  for  shuttling 
personnel  to  and  from  the  NPSL  tract,  a 
communication,  scheduling,  and 
dispatching  center:  and 

(2)  Shore  base  production  facilities, 
e.g.,  pumps,  separating  facilities,  gas 
plants,  and  tankage  for  production  from 
the  NPSL  tract. 

“Technical  employees"  means  those 
employees  having  special  and  specific 
engineering,  geological  or  other 
professional  skills,  and  whose  primary 
function  in  NPSL  operations  is  the 
handling  and  resolution  of  specific 
operating  conditions  and  problems  for 
the  benefit  of  NPSL  operations. 

“Tract”  means  land  located  on  the 
OCS  that  is  offered  for  lease  through  an 
OCS  lease  sale  and  that  is  identified  by 
a  leasing  map  or  an  official  protraction 
diagram  prepared  by  DOI. 
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§  390.010  NPSL  capital  account. 

(a)  For  each  NPSL  tract,  an  NPSL 
capital  account  shall  be  established  and 
maintained  by  the  lessee  for  NPSL 
operations.  The  NPSL  capital  account 
shall  include  debit  entries  for  all 
allowable  direct  and  allocable  joint 
costs  incurred  during  the  term  of  the 
lease,  appropriate  overhead  allowances 
permitted  on  these  costs  pursuant  to 

§  390.012,  and  allowances  for  capital 
recovery  calculated  pursuant  to 
§  390.020.  The  NPSL  capital  account 
shall  be  credited  with  production 
revenues  attributable  to  the  NPSL  and 
any  other  credits  arising  from  NPSL 
activities. 

(b)  The  NPSL  capital  account  shall  be 
kept  on  an  accrual  basis. 

§  390.01 1  Schedule  of  allowable  direct 
and  allocable  joint  costs  and  credits. 

The  costs  and  credits  specified  in 
paragraphs  (a)-(p)  of  this  section  may 
be  charged  direct,  or  allocated  to  NPSL 
operations,  as  appropriate,  in 
accordance  with  §  390.014. 

(a)  Lease  rental.  The  rent  paid  by  the 
lessee  for  the  NPSL  tract  is  allowable. 

(b)  Labor.  (l)(i)  Salaries  and  wages  of 
lessee's  field  employees,  first  level 
supervisors  and  technical  employees 
employed  in  the  NPSL  project  area  in 
NPSL  operations  are  allowable  if  such 
costs  are  not  charged  under  paragraph 
(g)  of  this  section. 

(ii)  Salaries  and  wages  of  technical 
employees  within  technical  branches  of 
the  lessee’s  organization  who  are  either 
temporarily  or  permanently  assigned  to, 
and  directly  employed  in  NPSL 
operations  are  allowable  provided  that 
such  employees  work  “full  time”  on 
some  particular  aspect  of  NPSL 
operations  or  some  specific  technical 
problem.  Excluded  from  this  category 
are  employees  assigned  a  role  in  NPSL 
operations  as  a  dufy  collateral  with 
other  duties  that  do  not  directly  benefit 
NPSL  operations. 

(iii)  Salaries  and  wages  of  technical 
employees  within  technical  branches  of 
the  lessee’s  organization  who  are 
assigned  technical  tasks  directly  related 
to  NPSL  operations  may  be  allowable. 
Costs  may  be  charged  to  the  NPSL  if 
supported  by  adequate  time  records 
showing  the  nature  of  the  task  and  the 
hours  spent  on  that  task. 

(2)  Lessee's  cost  of  allowed  employee 
absence  paid  to  employees  whose 
salaries  and  wages  are  chargeable  to 
NPSL  operations  under  paragraph 
(b)(l)(i)  and  (ii)  of  this  section  are 
allowable. 

(3)  Expenditures  or  contributions 
made  pursuant  to  assessments  imposed 
by  governmental  authority  that  are 
applicable  to  lessee's  costs  chargeable 


to  NPSL  operations  under  paragraphs 
(b)(l)(i)  and  (ii)  and  (b)(2)  of  this  section 
are  allowable. 

(4)  Reasonable  personal  expenses, 
including  allowable  relocation  costs  of 
employees  whose  salaries  and  wages 
are  chargeable  to  NPSL  operations 
under  paragraph  (b)(l)(i)  and  (ii)  of  this 
section  and  that  are  paid  by  the  lessee 
or  for  which  the  employees  are 
reimbursed  under  the  lessee’s  normal 
practice  are  allowable  except  as  limited 
by  §  390.013(g). 

(i)  Allowable  relocation  costs  include: 

(A)  Travel  expenses,  including 
transportation,  lodging,  subsistence,  and 
reasonable  incidental  expenses  of  the 
employee  and  members  of  his 
immediate  family  and  transportation  of 
his  household  and  personal  effects  to 
the  new  location. 

(B)  Other  necessary  and  reasonable 
expenses  normally  incident  to 
relocation,  such  as  costs  of  cancelling  an 
unexpired  lease,  disconnecting  and 
reinstalling  household  applicances,  and 
purchases  of  insurance  against  damages 
to  or  loss  of  personal  property  are 
allowable.  Costs  of  cancelling  an 
unexpired  lease  shall  not  exceed  three 
times  the  monthly  rental. 

(C)  Closing  costs  (i.e.  brokerage  fees, 
legal  fees,  appraisal  fees,  etc.)  for  the 
sale  of  the  employee’s  actual  residence 
when  notified  of  the  transfer  are 
allowable;  and 

(D)  Continuing  costs  of  ownership  of 
the  vacant  former  actual  residence  being 
sold,  such  as  continuing  mortgage 
principal  and  interest  payments, 
maintenance  of  building  and  grounds 
(exclusive  of  fixing-up  expenses), 
utilities,  taxes,  property  insurance,  etc., 
after  settlement  date  of  lease  or  date  of 
new  permanent  residence  are  allowable. 

(ii)  The  combined  total  of  costs  listed 
in  paragraphs  (b)(4)(i)  (C)-(D)  shall  not 
exceed  8  percent  of  the  sales  price  of  the 
property  sold. 

(iii)  Section  390.013(g)  specifies 
employee  relocation  expenses  that  are 
not  allowable  as  a  charge  to  NPSL 
operations. 

(5)  Lessee's  current  costs  of 
established  plans  for  employee's  group 
life  insurance,  hospitalization,  pension, 
retirement,  stock  purchase,  thrift,  bonds, 
and  other  benefit  plans  of  a  like  nature 
that  are  made  available  to  all  of  lessee’s 
employees  on  an  equitable  basis, 
applicable  to  lessee’s  labor  cost 
chargeable  to  NPSL  operations  under 
paragraphs  (b)(1)  (i)  and  (ii)  and  (b)(2)  of 
this  section,  are  allowable.  The  amount 
of  these  charges  shall  be  lessee’s  actual 
cost  not  to  exceed  23  percent  of  the  total 
charges  under  paragraphs  (b)(1)  (i)  and 
(ii)  and  (b)(2)  except  that  the  Director 


may  from  time  to  time  establish  a 
different  maximum  percentage. 

(6)  Charges  for  expenses  incurred 
under  paragraphs  (b)(2)— (b)(5)  of  this 
section  may  be  made  to  NPSL  accounts 
on  a  "when  and  as  paid"  basis  or  by  a 
percentage  assessment  method.  If  the 
percentage  assessment  method  is  used, 
it  shall  be  based  upon  the  lessee’s  actual 
cost  experience  expressed  as  a 
percentage  of  costs  chargeable  under 
paragraphs  (b)(1)  (i)  and  (ii)  and  (b)(2)  of 
this  section.  Under  either  method  the 
lessee’s  own  cost  of  administering  the 
plans  and  paying  the  salaries  and 
benefits  defined  in  this  paragraph  shall 
be  excluded.  In  determining  actual  cost 
experience  of  an  employee  benefit  plan, 
any  dividend  or  refunds  received  that 
are  applicable  to  insurance  or  annuity 
policies  shall  be  used  to  reduce  the  cost 
of  such  policies. 

(c)  Materiel.  (1)  Materiel  purchased  or 
furnish  by  a  lessee  as  NPSL  property 
shall  be  charged  or  credited  at  amounts 
specified  in  §  390.015.  The  purchase  and 
inventoryihg  of  materiel  is  subject  to  the 
conditions  and  provisions  in  §  390.032. 

(2)  Charges  to  an  NPSL  account  shall 
be  made  only  for  such  materiel 
purchased  or  furnished  as  NPSL 
property  as  is  reasonably  practical  and 
consistent  with  efficient  and  economical 
operations.  The  accumulation  of  surplus 
stocks  shall  be  avoided. 

(3)  Credit  for  salvaged  or  returned 
materiel  shall  be  made  to  the  NPSL 
capital  account.  When  the  amount 
originally  charged  qualifies  for  the 
allowance  for  capital  recovery  in 

§  390.020,  the  credit  shall  be  calculated 
pursuant  to  §  390.021(a)(3). 

(d)  Transportation.  Transportation  of 
employees  and  materiel  necessary  for 
NPSL  operations  to,  from,  and  within  the 
NPSL  project  area,  are  allowable,  but 
subject  to  the  following  limitations: 

(1)  If  materiel  is  moved  to  the  NPSL 
project  area,  no  charge  shall  be  made  to 
NPSL  operations  for  a  distance  greater 
than  the  distance  from  the  nearest 
reliable  supply  store,  recognized  barge 
terminal,  or  railway  receiving  point 
where  like  materiel  is  normally 
available,  unless  agreed  to  by  the 
Director. 

(2)  If  surplus  materiel  is  moved  from 
the  NPSL  project  area,  no  charge  shall 
be  made  to  NPSL  operations  for  a 
distance  greater  than  the  distance  to  the 
nearest  reliable  supply  store,  recognized 
barge  terminal,  or  railway  receiving 
point  unless  agreed  to  by  the  Director. 
No  charge  shall  be  made  to  NPSL 
operations  for  moving  materiel  to  other 
properties  owned  by  or  under  the 
control  of  a  lessee,  unless  agreed  to  by 
the  Director. 
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(3)  In  the  application  of  paragraphs 

(d)(1)  and  (d)(2)  of  this  section,  there 
shall  be  no  equalization  of  actual  gross 
trucking  costs  of  $200  or  less,  excluding 
accessorial  charges. 

(e)  Contract  services.  Except  when 
excluded  by  paragraph  (f)  of  this  section 
and/or  §  390.013(c),  the  cost  of  services 
and  utilities  provided  under  contract  by 
outside  parties  to  the  lessee  and  which 
constitute  proper  and  necessary  NPSL 
operations  or  support  for  NPSL 
operations,  and  rental  charges  paid  to 
outside  parties  for  the  use  of  equipment 
used  in  the  NPSL  project  area  in  support 
of  NPSL  operations,  may  be  charged  to 
NPSL  operations  subject  to  the  following 
conditions  and  limitations: 

(1)  Contract  services  (including 
professional  consulting  services  and 
contract  services  of  technical  personnel) 
that  are  entirely  performed  in  the  NPSL 
project  area  and  benefit  exclusively 
NPSL  operations  may  be  charged  at  the 

'  rates  specified  in  the  contract. 

(2)  Contract  services  (including 
professional  consulting  services  and 
contract  services  of  technical  personnel) 
that  are  entirely  performed  in  the  NPSL 
project  area  and  benefit  the  NPSL 
operations  and  operations  on  other 
tracts  must  be  allocated  among  all  tracts 
benefited  and  only  that  portion 
representing  services  benefiting  the 
NPSL  tract  charged  to  NPSL  operations. 

(3)  Contract  services  (including 
professional  consulting  services  and 
contract  services  of  technical  personnel) 
that  are  performed  at  sites  outside  the 
NPSL  project  area  may  be  charged  to 
NPSL  operations  only  if: 

(i)  The  contracted  services  charged  to 
the  NPSL  operations  benefit  only  the 
NPSL  tract  or  support  NPSL  operations; 

(ii)  The  contract  under  which  such 
services  are  provided  deals  exclusively 
with  services  benefiting  the  NPSL  tract 
or  NPSL  operations,  or  the  costs  of  the 
contract  services  which  are  applicable 
to  the  NPSL  tract  or  NPSL  operations 
are  separately  and  specifically 
identified  in  the  contract;  and 

(iii)  Services  specified  in  the  contract 
relate  to  the  resolution  of  specific 
technical  problems  confronting  NPSL 
operations,*  or  specific  engineering 
design  problems  related  to  equipment  or 
facilities  required  for  NPSL  operations. 

(4)  The  cost  of  any  contract  service 
related  to  research  and  development  is 
specifically  excluded,  as  are  contract 
services  calling  for  feasibility  studies 
not  directly  related  to  specific 
engineering  design  problems  or 
alternatives  for  equipment  and  facilities 
required  by  NPSL  operations. 

(f)  Legal  expenses.  Expense  of 
handling,  investigating  and  settling 
litigation  or  claims,  discharging  of  liens. 


payments  of  judgments  and  amounts 
paid  for  settlement  of  claims  incurred  in 
or  resulting  from  NPSL  operations,  or 
necessary  to  protect  or  recover  the 
NPSL  property  are  allowable,  except 
those  costs  listed  in  §  390.013(f)  as 
unallowable.  This  includes  the  salaries 
and  wages  of  lessee’s  legal  staff  and  the 
expense  of  outside  attorneys  who  are 
assigned  to  matters  described  in  this 
paragraph  if  supported  by  adequate  time 
records  showing  the  nature  of  the 
matter,  its  direct  relationship  to  NPSL 
operations,  and  the  hours  spent  on  the 
matter. 

(g)  Rental  of  equipment  and  facilities 
furnished  by  lessee.  (l)(i)  The  NPSL 
capital  account  shall  be  charged  for  the 
use  of  equipment  and  facilities  owned 
by  a  lessee  that  are  proper  and 
necessary  for  NPSL  operations, 
including  shore  base  and  offshore 
facilities  and  pipelines  from  the  tract  to 
shore  base  production  facilities,  and 
that  are  not  NPSL  property.  Rental 
charges  shall  be  made  at  rates  based 
upon  actual  costs  of  acquisition, 
construction,  and  operation.  Such  rates 
may  include  labor,  the  cost  of  setting  up 
and  dismantling  equipment, 
maintenance,  repairs,  other  operating 
expenses,  insurance,  taxes,  depreciation 
(calculated  using  a  method  consistent 
with  generally  accepted  accounting 
principles,  consistently  applied)  and  a 
return  on  the  remaining  undepreciated 
basis  not  to  exceed  8  percent  per  year, 
except  that  the  Director  may  from  time 
to  time  establish  a  different  maximum 
percentage.  Any  cost  of  acquiring  real 
property  in  excess  of  that  reasonably 
required  to  support  the  facilities 
furnished  for  NPSL  operations  shall  not 
be  included  in  the  costs  used  to 
establish  these  rates.  Rates  charged 
shall  not  exceed  average  commercial 
rates  for  equipment  and  facilities  of 
similar  nature  and  capability  currently 
prevailing  in  the  vicinity  of  the  NPSL 
project  area. 

(ii)  The  term  “equipment  and 
facilities”  is  used  in  the  broad  sense  to 
include  equipment  that  may  be  mobile 
or  semimobile  and  also  installations  that 
may  be  semipermanent  or  permanent  in 
nature.  Such  equipment  and  facilities 
listed  below  shall  be  charged  on  the 
basis  indicated. 


Equipment/facilities  Basis  of  charge 

A  Mobile  equipment: 

Aircraft .  Hour. 

Automobiles .  Mile  or  hour 

Trucks .  Mile  colour 

Tractors .  Hour 

Bulldozers .  Hour. 

Mobile  cranes .  Hour 

T railer-mounted  test  Hour 

separators.. 

Truck-mounted  cement  mixers  ..  Hour. 

Boats .  Day  or  hour 


Equipment/facilities  Basis  of  charge 

House  trailers .  Day. 

B.  Semimobile  equipment: 

Drill  rigs .  Foot  or  day 

Workover  rigs .  Hour. 

Pulling  units . . .  Hour. 

Derricks .  Day. 

Drilling  tender .  Day. 

Barges .  Day 

C.  Semipermanent  installations: 

Skid-mounted  separators .  Day  or  volume. 

Skid-mounted  compressors .  Day  or  volume. 

D.  Permanent  installations: 

Compressor  stations .  Volume. 

Saltwater  disposal  wells .  Volume  or  wells 

Source  water  wells  and  supply  Volume, 

systems. 

Roads .  Wells. 

Production/drilling  platform .  Volume  or  wells. 

Canals . .  Wells. 

Dock .  Wells. 

Oil  storage  and  loading  Volume, 

facilities.. 

Gathering  systems  and  pipeline  Volume. 

ACT  systems .  Volume 

Laboratory  services  (excluding  Hour  or  unit 

research  work). 

Shore  base  production  facilities  Volume. 

Shore  base  support  facilities .  Wells. 

E.  Miscellaneous: 

Drill  pipe .  Foot  or  day 

Casing  setting  tools . , .  Day. 

Well  testing  equipment .  Day. 


Equipment  and  facilities  that  are  not 
listed  shall  be  charged  on  a  basis 
consistent  with  the  nature  of  the  use. 

(2)  In  lieu  of  charges  in  paragraph 
(g)(1)  of  this  section,  the  lessee  may 
elect  to  use  average  commercial  rates 
prevailing  in  the  vicinity  of  the  NPSL 
project  area  less  20  percent.  For 
automotive  equipment,  the  lessee  may 
elect  to  use  rates  established  by  the 
Director.  For  other  equipment  for  which 
no  commercial  rate  exists,  the  lessee 
shall  submit  the  basis  for  determining 
such  costs  to  the  Director  for  approval. 

(h)  Damages  and  losses  to  NPSL 
property.  All  costs  necessary  for  the 
repair  or  replacement  of  NPSL  property 
made  necessary  because  of  damages  or 
losses  incurred  by  fire,  flood,  storm, 
theft,  accident,  or  other  causes  not 
covered  by  insurance,  except  those 
resulting  from  lessee’s  negligence  or 
willful  misconduct  may  be  charged  to 
the  NPSL  capital  account.  Any 
settlement  received  from  an  insurance 
carrier  should  be  credited  to  NPSL 
operations  when  received. 

(i)  Taxes.  All  taxes,  except  income 
taxes,  profit  share  payments,  and  taxes 
based  upon  income,  that  are  assessed  or 
levied  upon  or  in  connection  with  NPSL 
operations  and  which  have  been  paid  by 
the  lessee  are  allowable.  Allowed  taxes 
shall  include,  but  not  be  limited  to, 
production,  severance,  excise,  ad 
valorem,  and  mineral  taxes. 

(j)  Insurance.  (1)  Net  premiums  paid 
for  insurance  required  to  be  carried  for 
NPSL  operations  are  allowable.  For 
NPSL  operations  in  which  the  lessee 
may  act  as  self-insurer  for  Workmen’s 
Compensation  and  Employer's  Liability, 
the  lessee  may  include  the  risk  under  its 
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self-insurance  program  in  providing 
coverage  under  State  and  Federal  laws 
and  charge  NPSL  operations  at  lessee's 
cost  not  to  exceed  manual  rates. 

(2)  NPSL  operations  shall  be  credited 
for  all  reimbursements  for  costs  of 
damage  to  NPSL  property  or  personal 
injury.  Reimbursements  for  damaged 
NPSL  property  shall  be  credited  as 
follows: 

(i)  If  the  damaged  NPSL  property  is 
replaced  or  repaired,  to  the  NPSL  capital 
account  charged  for  the  cost  of 
replacement  or  repair;  or 

(ii)  If  the  damaged  NPSL  property  is 
not  replaced  or  repaired,  to  the  NPSL 
capital  account  except  that  if  the  cost  of 
the  property  originally  qualified  for  the 
allowance  for  capital  recovery  in 

§  390.020,  the  credit  shall  be  calculated 
pursuant  to  §  390.021(a)(3). 

(k)  Communications.  Costs  of  leasing, 
acquiring,  installing,  operating,  repairing 
and  maintaining  communication 
systems,  including  radio,  microwave 
facilities,  and  computer  production 
controls  for  the  NPSL  operations  are 
allowable.  If  communication  facilities 
systems  serving  the  NPSL  tract  serve 
operations  and/or  facilities  outside  the 
NPSL  project  area,  charges  to  NPSL 
operations  shall  be  made  as  provided  in 
paragraph  (g)  of  this  section  or  shall  be 
allocated  to  NPSL  operations  in 
accordance  with  §  390.014. 

(l)  Ecological  and  environmental. 

Costs  incurred  in  the  NPSL  project  area 
as  a  result  of  statutory  regulations  for 
archeological  and  geophysical  surveys 
relative  to  identification  and  protection 
of  cultural  resources  and  other 
environmental  or  ecological  surveys 
required  by  the  Bureau  of  Land 
Management  or  other  regulatory 
authority,  may  be  charged  to  the  NPSL 
capital  account.  Also,  the  costs  to 
provide  or  have  available  pollution 
containment  and  removal  equipment, 
including  payments  to  organizations 
and/or  funds  which  provide  equipment 
and/or  assistance  in  the  event  of  oil 
spills  or  other  environmental  damage 
are  allowable.  The  costs  of  actual 
control  and  cleanup  of  oil  spills  and 
resulting  responsibilities  required  by 
applicable  laws  and  regulations  are 
allowable,  except  that  a  charge  shall  not 
be  allowed  for  any  such  costs 
attributable  to  the  lessee's  negligence  or 
willful  misconduct. 

(m)  Dry  or  bottom  hole  contributions. 
The  costs  of  dry  or  bottom  hole 
contributions  made  to  obtain 
information  about  the  structure  or  other 
characteristics  of  the  geology  underlying 
the  NPSL  tract  are  allowable. 

(n)  Abandonment  costs.  Actual  costs 
incurred  in  the  plugging  of  wells, 
dismantling  of  platforms  and  other 


facilities  and  in  the  restoration  of  the 
NPSL  project  area  shall  be  charged  to 
the  NPSL  capital  account  only  when 
incurred  (i.e.,  not  on  an  accrual  basis), 
except  that  costs  incurred  after  the 
cessation  of  production  shall  not  be 
charged  to  the  NPSL  capital  account. 
Abandonment  costs  in  excess  of 
offsetting  revenues  shall  not  form  the 
basis  of  any  claim  against  the  United 
States. 

(o)  Other  costs.  Any  other  costs  not 
covered  in  paragraphs  (a)-(n)  of  this 
section  and  not  disallowed  by  §  390.013 
that  are  incurred  by  the  lessee  in  the 
necessary  and  proper  conduct  of  NPSL 
operation  and  are  approved  by  the 
Director,  are  allowable.  Approval  of  a 
plan  of  development  and  production  for 
the  NPSL  tract  by  the  Director  shall  be 
considered  sufficient  approval  for  these 
other  costs  provided  they  are  separately 
identified  in  said  plan  of  development 
and  production.  Such  separate 
identification  shall  note  the  nature  of 
these  other  costs  and  may  include  an 
estimate  of  their  magnitude.  Any  cost 
approvals  under  this  paragraph  for 
which  the  specific  amounts  have  not 
been  itemized  are  presumed  to  be 
approved  provided  they  fall  within  the 
limits  for  a  prudent  operator.  Approval 
of  costs  under  this  paragraph  shall  be 
approval  solely  for  the  purposes  of 
determining  allowable  costs  and  shall 
not  preclude  a  subsequent  adjustment  at 
audit  of  the  amount  of  such  costs. 

(p)  Other  credits.  Credit  shall  be  given 
to  the  NPSL  capital  account,  depending 
on  when  it  is  incurred,  for  NPSL 
property  leased  or  used  in  non-NPSL 
operations,  for  the  sale  of  information 
derived  from  test  wells  and  G  &  G,  and 
for  any  and  all  amounts  earned  or 
otherwise  due  lessee  as  a  result  of  NPSL 
operations. 

§  390.012  Overhead  allowance. 

(a)  During  the  capi^l  recovery  period 
the  overhead  allowance  shall  be 
calculated  on  a  percentage  basis  at  the 
rate  of  4  percent  of  allowable  direct  and 
allocable  joint  costs  charged  to  the 
NPSL  capital  account,  exclusive  of  costs 
specified  in  paragraph  (c)  of  this  section. 
This  overhead  allowance  shall  be 
debited  to  the  NPSL  capital  account  in 
accordance  with  §  390.021(b)(2). 

(b)  For  each  month  after  the  end  of  the 
capital  recovery  period,  an  overhead 
allowance  shall  be  calculated  on  a 
percentage  basis  at  the  rate  of  10 
percent  of  allowable  direct  and 
allocable  joint  costs  charged  to  the 
NPSL  capital  account,  exclusive  of  costs 
specified  in  paragraph  (c)  of  this  section. 
This  overhead  allowance  shall  be 
debited  to  the  NPSL  capital  account  in 
accordance  with  §  390.021(c)(2). 


(c)  Overhead  shall  not  be  charged  on 
the  value  of: 

(1)  Lease  rental  (§  390.011(a)): 

(2)  Contract  services  (§  390.011(e)): 

(3)  Taxes  (§  390.011(i)); 

(4)  Re-injected  hydorcarbons, 
originally  produced  from  the  NPSL  tract, 
that  are  charged  under  §  390.011(c):  and 

(5)  Credits  for  materiel  charged  under 
§  390.011(c)  that  are  salvaged,  returned, 
or  used  for  the  benefit  of  non-NPSL 
operations. 

§390.013  Unallowable  costs. 

The  following  costs  shall  not  be 
charged  as  direct  or  joint  costs  to  NPSL 
operations: 

(a)  Bonus  payments  to  the  United 
States: 

(b)  Interest  (except  as  permitted  under 
§  390.011(g)); 

(c)  Depreciation,  depletion, 
amortization,  or  any  other  charge  for 
capital  recovery  for  materiel  charged  to 
the  NPSL  capital  account  under 

§  390.011(c),  except  as  explicitly 
provided  by  the  allowance  for  capital 
recovery  calculated  according  to 
§  390.020: 

(d)  The  cost  of  taking  inventory: 

(e)  Research  and  development  costs; 

(f)  The  following  legal  expenses: 

(1)  The  costs  of  litigation  against  the 
Federal  government: 

(2)  Fines  or  penalties  levied  by  any 
Federal  agency; 

(3)  Settlement  of  claims  or  other 
litigation  resulting  from  the  lessee’s 
violation  of  regulatory  requirements  or 
negligence:  and 

(4)  The  cost  of  the  lessee’s  legal  staff 
or  expense  of  outside  attorneys,  except 
as  explicitly  allowed  under  §  390.011(f); 

(g)  The  following  employee  relocation 
costs  (whether  incurred  by  the  employee 
or  the  lessee): 

(1)  Loss  on  the  sale  of  a  home; 

(2)  Purchase  price  of  a  home  in  the 
new  location; 

(3)  Payments  for  employee  income 
taxes  incident  to  reimbursed  relocation 
costs;  and 

(4)  Any  relocation  cost  in  connection 
with  an  employee  move  that  is  for  the 
primary  benefit  of  the  lessee’s  non-NPSL 
operations; 

(h)  The  lessee’s  own  cost  of 
administering  employee  benefit  plans; 

(i)  The  cost  of  acquiring  or 
constructing  shore  base  facilities  and 
real  property  improvements  that  are 
charged  to  NPSL  operations  on  a  rental 
basis  under  §  390.011(g); 

(j)  Rentals  on  any  facilities,  the 
investment  costs  of  which  have  been 
charged  either  directly  or  as  allocable 
joint  costs,  to  the  NPSL  capital  account; 
and 

(k)  Pre-NPSL  expenditures. 
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§  390.014  Allocation  of  joint  costs  and 
credits. 

(a)  Joint  costs  shall  be  grouped  in  cost 
pools  for  allocation  to  NPSL  and  non- 
NPSL  operations  in  reasonable 
proportion  to  the  beneficial  or  causal 
relationships  which  exist  between  a 
specific  cost  pool  and  the  operations. 
That  portion  of  a  joint  cost  pool  that 
may  be  allocated  to  NPSL  operations  is 
called  an  allocable  joint  cost. 

(b)  The  following  allocation  principles 
apply  in  allocating  joint  costs: 

(1)  G  fr  G.  G  &  G  shall  be  allocated  on 
a  line  mile  per  tract  basis. 

(2)  Wages  and  salaries.  Wages  and 
salaries  that  are  not  charged  as  direct 
on  the  basis  of  time  spent  on  a 
particular  job  shall  be  allocated  on  a 
reasonable  and  equitable  basis. 

(3)  Compensated  personal  absence, 
payroll  taxes  and  personal  expenses. 
These  items  shall  be  allocated  on  the 
same  basis  as  wages  and  salaries. 

(4)  Transportation  costs. 
Transportation  costs  for  employees  that 
are  not  charged  direct  shall  be  allocated 
on  the  same  basis  as  their  wages  and 
salaries. 

(c)  Joint  credits  shall  be  allocated  in 
the  same  manner  as  joint  costs. 

(d)  When  the  NPSL  is  made  a  part  of  a 
unit,  the  allowed  costs  shall  be  charged 
to  the  NPSL  capital  account  on  the  basis 
specified  in  the  unit  operating  agreement 
as  approved  by  the  Director.  Revenues 
and  other  credits  shall  be  made  to  the 
NPSL  accounts  on  the  same  basis  as 
specified  in  the  approved  operating 
agreement.  Joint  costs  of  an  NPSL  and  a 
non-NPSL  tract  that  are  adjacent  to  one 
another  and  are  on  the  same  structure 
shall  be  allocated  on  a  basis  approved 
by  the  Director. 

§  390.015  Pricing  of  materiel  purchases, 
transfers,  and  disposition. 

(a)(1)  Purchased  materiel.  Except  as 
provided  in  paragraph  (a)(2)(i)  of  this 
section,  materiel  purchased  for  use  in 
NPSL  operations  shall  be  charged  to 
NPSL  operations  at  the  price  paid,  after 
deduction  of  any  discounts  received. 
Should  any  purchased  materiel  be 
defective  or  returned  to  a  vendor  for 
other  reasons,  the  credit  shall  be 
allocated  to  NPSL  operations  when 
received  by  the  lessee  in  accordance 
with  §  390.011(c)(3). 

(2)  Transferred  and  disposal  materiel. 
An  item  of  materiel,  which  is  acquired 
by  the  lessee  for  use  in  NPSL  operations 
by  means  other  than  purchase  or 
disposed  of  by  any  means,  shall  be 
priced  according  to  this  subparagraph: 

(i)  Condition  A  (New)  Materiel:  (A) 
Tubular  goods,  except  line  pipe,  shall  be 
priced  at  the  current  market  price  in 
effect  on  date  of  movement  on  a 


minimum  carload  or  barge  load  weight 
basis,  regardless  of  quantity  transferred, 
equalized  to  the  lowest  published  price 
"free  on  board"  (f.o.b.)  railway  receiving 
point  or  recognized  barge  terminal 
nearest  the  NPSL  tract  where  such 
materiel  is  normally  available. 

(B)  Line  Pipe. 

(1)  Movement  of  less  than  30,000 
pounds  shall  be  priced  at  the  current 
price  in  effect  at  date  of  movement,  as 
listed  by  a  reliable  supply  store  nearest 
the  NPSL  tract  where  such  materiel  is 
normally  available. 

(2)  Movement  of  30,000  pounds  or 
more  shall  be  priced  under  the 
provisions  for  tubular  goods  pricing  in 
paragraph  (a)(2)(i)(A)  of  this  section. 

(C)  Other  materiel  shall  be  priced  at 
the  current  price  in  effect  at  date  of 
movement,  as  listed  by  a  reliable  supply 
store  or  f.o.b.  railway  receiving  point 
nearest  the  NPSL  tract  where  such 
materiel  is  normally  available. 

(ii)  Condition  B  (Good  Used)  Materiel. 
Materiel  in  sound  and  serviceable 
condition  and  suitable  for  reuse  without 
reconditioning: 

(A)  Materiel  transferred  to  the  NPSL 
project  area  shall  be  priced  at  75  percent 
of  current  Condition  A  price. 

(B)  Materiel  transferred  from  the 
NPSL  project  area  shall  be  priced: 

(1)  at  75  percent  of  current  Condition 
A  price,  if  the  materiel  was  originally 
charged  to  NPSL  operations  as 
Condition  A  materiel,  or 

(2)  at  65  percent  of  current  Condition 
A  price,  if  the  materiel  was  originally 
charged  to  NPSL  operations  as 
Condition  B  materiel  at  75  percent  of 
current  Condition  A  price. 

(iii)  Conditions  C  and  D  (Other  Used) 
Materiel — (A)  Condition  C.  Materiel 
that  is  not  in  sound  and  serviceable 
condition  and  not  suitable  for  its 
original  function  until  after 
reconditioning  shall  be  priced  at  50 
percent  of  current  Condition  A  price. 

(B)  Condition  D.  Materiel  no  longer 
suitable  for  its  original  purposes  but 
suitable  for  some  other  purpose  shall  be 
priced  on  a  basis  commensurate  with  its 
use  and  comparable  with  that  of 
materiel  normally  used  for  such  other 
purpose.  If  the  materiel  has  no 
alternative  use  it  should  be  priced  at 
prevailing  prices  as  scrap. 

(iv)  Obsolete  Materiel.  Materiel  that 
is  serviceable  and  usable  for  its  original 
function  and  has  a  vlaue  less  than 
Condition  A,  B,  or  C  materiel  may  be 
valued  at  a  price  agreed  to  by  the 
Director.  Such  price  should  be  the 
equivalent  of  the  value  of  the  service 
rendered  by  such  materiel. 

(b)  Pricing  conditions.  (1)  Loading  and 
unloading  costs  shall  be  charged  at  a 
rate  of  15  cents  per  hundred  weight,  or 


such  other  rate  as  may  be  set  by  the 
Director,  on  all  tubular  goods 
movements,  in  lieu  of  loading/unloading 
costs  sustained,  when  the  actual  hauling 
costs  of  such  tubular  goods  is  equalized 
under  provisions  of  §  390.011(d). 

(2)  Materiel  involving  erection  costs 
shall  be  charged  at  the  applicable 
percentage  of  the  current  knocked-down 
price  of  new  materiel. 

(c)  When  materiel  subject  to 
paragraphs  (a)(2)(ii)(iii)  of  this  section  is 
transferred,  the  cost  of  reconditioning 
shall  be  borne  by  the  receiving  party. 

§  390.020  Calculation  of  the  allowance  for 
capital  recovery. 

(a)  For  purposes  of  this  section,  the 
cost  base  for  the  allowance  for  capital 
recovery  in  a  particular  month  shall 
consist  of  the  sum  ofr 

(1)  All  allowable  direct  and  allocable 
joint  costs  chargeable  to  the  NPSL 
capital  account  during  the  month  less 
any  costs  specified  in  §  390.012(c);  plus 

(2)  The  value  of  contract  services 
chargeable  to  the  NPSL  capital  account 
during  the  month  pursuant  to 

§  390.011(e);  plus 

(3)  The  capital  recovery  period 
overhead  allowance,  calculated  in 
accordance  with  §  390.012(a),  that  is 
chargeable  to  the  NPSL  capital  account 
for  the  month:  less 

(4)  Production  revenues  and  other 
credits  received  during  the  month. 

(b)  If  the  cost  base  for  a  month  is 
greatfer  than  zero  (that  is,  if  the  sum  of 
the  charges  specified  in  paragraphs 
(a)(1)— (3)  of  this  section  exceeds  the 
value  of  production  revenues  and  other 
credits),  the  allowance  for  capital 
recovery  shall  be  calculated  by 
multiplying  the  cost  base  by  the  capital 
recovery  factor,  and  shall  be  debited  to 
the  NPSL  capital  account  as  specified  in 
§  390.021(b). 

(c)  If  the  cost  base  for  a  month  is  less 
than  zero,  the  allowance  for  capital 
recovery  for  the  NPSL  capital  account 
shall  be  calculated  by  multiplying  the 
resulting  negative  cost  base  by  the 
capital  recovery  factor.  The  negative 
product  of  this  calculation  shall  be 
debited  to  the  NPSL  capital  account  as 
specified  in  §  390.021(b). 

(d)  No  allowance  for  capital  recovery 
shall  be  calculated  on  the  charges  or 
credits  related  to  any  time  period  after 
the  end  of  the  capital  recovery  period. 

§  390.021  Determination  of  net  profit 
share  base. 

(a)  During  each  month  of  the  lease 
term,  the  NPSL  capital  account  shall  be: 

(1)  Debited  with  allowable  direct  and 
allocable  joint  costs; 

(2)  Credited  with  an  amount  reflecting 
the  production  revenues  for  the  month. 
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calculated  in  accordance  with 
§  390.110(b)  of  this  chapter; 

(3)  Credited  with  amounts  properly 
credited  back  to  the  NPSL  capital 
account  as  specified  in  §  390.011(p). 
Credits  associated  with  charges  to  the 
NPSL  capital  account  during  the  capital 
recovery  period,  however,  shall  first  be 
increased  by  the  value  of  the  credit 
multiplied  by  the  recovery  factor,  before 
crediting  that  sum  to  the  NPSL  capital 
account. 

(b)  At  the  end  of  each  month  of  the 
lease  term  during  the  capital  recovery 
period: 

(1)  The  transactions  specified  in 
paragraph  (a)  of  this  section  shall  be 
made  to  the  NPSL  capital  account. 

(2)  The  capital  recovery  period 
overhead  allowance  shall  be  calculated 
in  accordance  with  §  390.012(a)  and 
debited  to  the  NPSL  capital  account. 

(3)  The  allowance  for  capital  recovery 
shall  be  calculated  in  accordance  with 

§  390.020  and  the  allowance  debited  (or 
the  negative  allowance  debited,  as 
appropriate)  to  the  NPSL  capital 
account.  (A  debit  entry  of  a  negative 
allowance  for  capital  recovery  shall 
have  the  same  effect  as  a  credit  entry  of 
the  absolute  value  of  the  allowance  for 
capital  recovery.) 

(4)  The  balance  in  the  NPSL  capital 
account  shall  be  calculated.  If,  as  a 
result  of  the  accounting  transactions 
described  in  paragraphs  (b)(1)— (3)  of  this 
section,  there  is  a  credit  balance  in  the 
NPSL  capital  account,  the  capital 
recovery  period  will  be  considered 
terminated  as  of  this  month.  The  credit 
balance  will  be  forwarded  to  the  next 
month,  which  will  be  the  first  month  for 
which  a  profit  share  payment  is  due. 

(c)  At  the  end  of  each  month  of  the 
lease  term  following  the  end  of  the 
capital  recovery  period: 

(1)  The  transaction  specified  in 
paragraph  (a)  of  this  section  shall  be 
made  to  the  NPSL  capital  account. 

(2)  An  overhead  allowance  shall  be 
calculated  in  accordance  with 

§  390.012(b)  and  debited  to  the  NPSL 
capital  account. 

(3)  The  balance  in  the  NPSL  capital 
account  shall  be  calculated. 

(d)  If,  as  a  result  of  the  accounting 
transactions  described  in  paragraph  (c) 
of  this  section,  there  is  a  credit  balance 
in  the  NPSL  capital  account,  this  credit 
balance  is  the  net  profit  share  base  for 
that  month.  The  opening  debit  and  credit 
balances  in  the  NPSL  capital  account  for 
any  month  following  a  month  in  which 
there  is  a  credit  balance  in  the  NPSL 
capital  account  (except  as  provided  in 
paragraph  (b)(4))  of  this  section  shall  be 
zero. 

(e)  If,  as  a  result  of  the  accounting 
transactions  described  in  paragraph  (b) 


or  (c)  of  this  section,  there  is  a  debit 
balance  in  the  NPSL  capital  account, 
this  debit  balance  shall  be  the  opening 
debit  balance  in  the  NPSL  capital 
account  for  the  following  month. 

(f)  Any  credit  balance  in  the  NPSL 
capital  account  shall  become  the  net 
profit  share  base  as  described  in  this 
section.  Any  debit  balance  in  the  NPSL 
capital  account  shall  be  maintained  only 
insofar  as  necessary  for  the 
determination  of  profit  share  payments. 
Such  debit  balance  shall  not  represent  a 
claim  against  the  United  States. 

§  390.022  Calculation  of  net  profit  share 
payment. 

The  net  profit  share  payment  shall  be 
calculated  by  multiplying  the  net  profit 
share  base  calculated  in  accordance 
with  §  390.021  by  the  net  profit  share 
rate.  The  net  profit  share  payment  shall 
be  paid  to  the  United  States  in 
accordance  with  §  390.031. 

§  390.030  Maintenance  of  records. 

(a)  Each  lessee  subject  to  this  Part  390 
shall  establish  and  maintain  such 
records  as  are  necessary  to  determine 
for  each  NPSL: 

(1)  The  volume  and  disposition  of  all 
oil  and  gas  production  saved,  removed 
or  sold  for  each  month; 

(2)  The  value  of  all  oil  and  gas 
production  saved,  removed  or  sold  for 
each  month; 

(3)  The  amount  and  description  of 
costs  and  credits  to  the  NPSL  capital 
account; 

(4)  The  amount  and  description  of  all 
costs  of  acquisition,  construction,  and 
operation  of  equipment  and  facilities 
furnished  by  the  lessee  and  charged  to 
the  NPSL  capital  account  under 

§  390.011(g).  Such  records  shall  include 
worksheets  or  other  documents  that 
indicate  the  method  used  to  calculate 
the  amount  of  each  charge  made  under 
§  390.011(g); 

(5)  The  cumulative  balance  of  costs 
and  credits  to  the  NPSL  capital  account; 
and 

(6)  The  inventory  of  materiel. 

(b)  The  ledger  cards  showing  the 

charges  and  credits  to  the  NPSL  capital 
account  shall  be  maintained  until  thirty- 
six  months  after  the  cessation  of  NPSL 
operations  by  the  lessee.  All  other 
documents,  journals  and  records  shall 
be  maintained  for  thirty-six  months  from 
the  due  date  or  date  of  mailing  of  the 
statement  of  account  on  an  NPSL, 
whichever  comes  later,  except  that 
nothing  in  these  regulations  shall  limit 
the  time  of  investigation  or  the  need  to 
produce  records  when  prima  facie 
evidence  of  fraud  or  willful  misconduct 
is  obtained  with  respect  to  the 
government’s  interest  in  the  NPSL. 


§  390.031  Reporting  and  payment 
requirements. 

(a)  Each  lessee  subject  to  this  part 
shall  file  an  annual  report  during  the 
period  from  issuance  of  the  NPSL  until 
the  first  month  in  which  production 
revenues  are  credited  to  the  NPSL 
capital  account.  Such  report  shall  list  the 
costs  incurred,  including  allowances 
applied,  credits  received,  and  the 
balance  of  the  NPSL  capital  account. 

Not  later  than  60  days  after  the  end  of 
the  first  month  in  which  production 
revenues  are  credited  to  the  NPSL 
capital  account,  a  final  report  relating  to 
the  period  shall  be  filed. 

(b)  Beginning  with  the  first  month  in 
which  production  revenues  are  credited 
to  the  NPSL  capital  account,  each  lessee 
subject  to  this  Part  390  shall  file  a  report 
for  each  NPSL,  not  later  than  60  days 
following  the  end  of  each  month, 
containing  the  following  information  for 
the  month  for  which  the  report  is  filed: 

(1)  The  volume  and  disposition  of  all 
oil  and  gas  production  saved,  removed 
or  sold; 

(2)  The  production  revenue; 

(3)  The  amount  and  description  of  all 
costs  and  credits  to  the  NPSL  capital 
account; 

(4)  The  balance  of  the  NPSL  capital 
account;  and 

(5)  The  net  profit  share  base  and  net 
profit  share  payment  due  the  United 
States  and  the  monthly  profit  share  of 
the  lessee. 

(c)  Each  lessee  subject  to  this  Part  390 
shall  submit,  together  with  the  report 
required  by  paragraph  (b)  of  this 
section,  any  net  profit  share  payment 
due  the  United  States  for  the  period 
covered  by  the  report. 

’  (d)  Each  lessee  subject  to  this  Part  390 
shall  file  a  report  not  later  than  90  days 
after  each  inventory  is  taken,  reporting 
the  controllable  materiel  on  hand, 
acquired,  transferred  or  used. 

(e)  Each  lessee  subject  to  this  Part  390 
shall  file  a  final  report,  not  later  than  60 
days  following  the  cessation  of 
production,  together  with  the 
appropriate  net  profit  share  payment, 
indicating  the  remaining  balance  and 
costs  and  credits  to  the  NPSL  capital 
account  for  the  period. 

(f)  Reports  required  by  this  section 
shall  be  filed  with  the  Director,  either 
separately  or  as  part  of  the  reports  that 
are  currently  filed. 

(g)  Interest  shall  be  calculated  at  the 
prevailing  rate  or  rates  as  published  in 
the  Bulletin  to  the  Department  of  the 
Treasury  Fiscal  Requirement  Manual,  in 
effect  for  the  period  or  periods  over 
which  the  net  profit  share  payment  is 
owed,  compounded  monthly,  on  the 
amount  of  a  net  profit  share  payment, 
from  the  due  date  (60  days  following  the 
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end  of  each  month  for  which  the 
payment  was  due)  of  a  net  profit  share 
payment  until  such  payment  is  received 
by  the  United  States. 

§  390.032  Inventories. 

(a)  The  lessee  is  responsible  for  NPSL 
materiel  and  shall  make  proper  and 
timely  cost  and  credit  notations  for  all 
materiel  movements  affecting  NPSL 
property.  The  lessee  shall  provide  only 
such  materiel  as  may  be  required  for 
immediate  use  or  is  consistent  with 
practical,  efficient,  and  economical 
operations.  The  accumulation  of  surplus 
stocks  shall  be  avoided  by  proper 
materiel  control,  inventory  and 
purchasing.  The  lessee  shall  make 
timely  disposition  of  idle  and  surplus 
materiel  through  sale. 

(b)  At  reasonable  intervals,  but  at 
least  once  every  three  years,  inventories 
of  controllable  materiel  shall  be  taken 
by  the  lessee.  Written  notice  of  intention 
to  take  inventory  shall  be  given  by  the 
lessee  at  least  30  days  before  any 
inventory  is  to  be  taken  so  that  the 
Director  may  be  represented  at  the 
taking  of  inventory.  Failure  of  the 
Director  to  be  represented  at  an 
inventory  shall  bind  the  Director  to 
accept  the  inventory  taken  by  the  lessee, 
except  in  the  case  of  willful 
misrepresentation  or  fraud. 

(c)  Inventory  shall  be  valued  with  any 
generally  accepted  accounting  method 
used  by  the  lessee  to  value  the  same 
materiel  for  financial  or  income  tax 
reporting  purposes,  provided  that  the 
method  is  consistently  applied 
throughout  the  life  of  the  materiel. 

(d)  Reconciliation  shall  be  made  of  a 
physical  inventory  with  the  NPSL 
capital  account  by  the  lessee,  and  a  list 
of  overages  and  shortages  shall  be 
available  to  the  Director  for  audit  as 
provided  in  §  390.033.  Inventory 
adjustments  of  controllable  materiel 
shall  be  made  by  the  lessee  to  the  NPSL 
capital  account  for  overages  and 
shortages.  Controllable  materiel 
removed  from  physical  inventory  that 
has  not  been  credited  to  NPSL 
operations  under  §  390.015(a)(2)  shall  be 
credited  to  NPSL  operations  at  its 
original  value,  except  that  when  the  cost 
of  the  materiel  originally  qualified  for 
the  allowance  for  capital  recovery  in 

§  390.020,  the  credit  shall  be  calculated 
pursuant  to  §  390.021(a)(3). 

§390.033  Audits. 

(a)  The  accounts  of  an  NPSL  lessee  or 
of  a  contractor  of  the  lessee  which  are 
related  to  NPSL  operations  shall  be 
subject  to  audit  by  DOI  or  its  appointed 
agent.  Where  possible,  the  auditor  for 
DOI  shall  coordinate  audit  efforts  with 
other  nonoperators,  if  any.  DOI  shall 


have  the  right  to  initiate  an  audit  any 
time  within  thirty-six  months  of  the  due 
date  of  the  monthly  statement  that  is  to 
be  audited  or  the  date  that  the  statement 
was  mailed,  whichever  is  later, 
provided,  however,  that  audits  may  not 
be  conducted  any  more  frequently  than 
once  every  year  except  upon  a  showing 
of  fraud  or  willful  misrepresentation. 

(b)(1)  When  nonoperators  of  an  NPSL 
lease  call  an  audit  in  accordance  with 
the  terms  of  their  operating  agreement, 
the  Director  shall  be  notified  of  the  audit 
call  in  the  same  manner  as  the  operator 
is  notified.  DOI  may  elect  to  send  an 
auditor  with  the  audit  team  specified  by 
the  nonoperators  in  lieu  of  calling  for  a 
separate  audit  by  DOI. 

(2)  If  DOI  determines  to  call  for  an 
audit,  DOI  shall  notify  the  lessee  of  its 
audit  call  and  set  a  time  and  place  for 
the  audit.  Such  a  notice  shall  be  sent  at 
least  thirty  days  before  the  suggested 
time  for  the  audit  to  allow  the 
nonoperators  to  join  in  DOI’s  audit  in 
lieu  of  calling  for  their  own  audit.  The 
place  for  the  audit  will  normally  be  the 
place  where  the  lessee  maintains  its 
records  pertaining  to  the  NPSL  lease. 

The  lessee  shall  send  copies  of  the 
notice  to  the  nonoperators  on  the  lease. 
The  lessee  shall  use  reasonable  effort  to 
notify  all  nonoperators,  but  failure  to 
include  one  or  more  nonoperators  in  the 
notification  shall  not  void  the  notice. 

(3)  When  DOI  calls  for  an  audit,  DOI 
may  suggest  the  date  and  time  when  the 
audit  may  commence.  The  estimated 
duration  of  the  audit  may  be  mentioned 
to  the  lessee  as  well  as  to  the  other 
nonoperators  who  may  elect  to  supply 
and  auditor  for  their  own  audit 
purposes.  The  lessee’s  office  where  the 
audit  will  be  held  may  be  named  or,  if 
not  known,  inquired  about.  If  a  visit  to  a 
field  plant  or  field  office  is  contemplated 
by  the  government  auditor,  such  a  field 
trip  may  be  mentioned.  If  DOI  expresses 
a  desire  to  review  a  period  on  which  the 
thirty-six  month  time  limitation  has 
expired,  it  is  the  lessee’s  prerogative  to 
allow  the  review  or  to  request  that  DOI 
adhere  to  the  time  limitation  specified  in 
these  regulations. 

(c)(1)  Exceptions  to  the  accounting  by 
the  lessee,  whether  in  favor  of  the 
government  or  the  lessee,  shall  be  noted 
in  a  report  to  the  lessee.  The  lessee  shall 
have  60  days  from  the  mailing  of  a 
notice  of  exceptions  to  agree  to  the 
adjustments  proposed  by  the  DOI 
auditor  or  to  object  to  the  proposed 
adjustments.  If  the  lessee  accepts  the 
proposed  adjustments,  the  adjustment 
shall  be  booked  in  the  month  in  which 
the  lessee  agrees  to  the  adjustment, 
except  where  such  adjustment  would 
have  resulted  in  a  change  in  any  net 
profit  share  payment  due  the  United 


States.  In  such  a  case,  there  shall  be  a 
redetermination  of  the  NPSL  capital 
account  pursuant  to  §  390.034. 

(2)  If  the  lessee  disagrees  with  the 
adjustment,  the  lessee  shall  have  the 
right  to  appeal  the  adjustment  to  the 
Director. 

(d)  Upon  receipt  of  an  agreement  by 
the  government  auditor  that  there  are  no 
required  audit  adjustments,  upon  final 
determination  with  respect  to  any  audit 
adjustment  proposed  by  the  government 
auditor,  or  upon  the  lapse  of  thirty-six 
months  from  the  due  date  or  date  of 
mailing  of  the  statement  of  account  on 
an  NPSL  lease,  whichever  comes  later, 
the  books  shall  be  closed  for  audit 
adjustment  purposes,  except  upon  a 
showing  of  fraud  or  willful 
misrepresentation. 

(e)  Records  required  to  be  kept  under 
§  390.030(a)  shall  be  made  available  for 
inspection  by  any  authorized  agent  of 
DOI  at  any  time  during  normal  business 
hours  upon  the  request  of  the  Director  or 
other  authorized  official. 

§  390.034  Redetermination  and  appeals. 

(a)  If,  as  a  result  of  an  inspection  of 
records  or  an  audit  under  §  390.033,  the 
Director  determines  that  there  is  an 
error  in  the  NPSL  capital  account  or  an 
error  in  calculating  the  net  profit  share 
payment,  whether  in  favor  of  the 
government  or  the  lessee,  the  Director 
shall  redetermine  the  net  profit  share 
base  and  recalculate  the  net  profit  share 
payment  due  the  United  States  and 
notify  the  lessee  of  the  recalculation. 

(b)  The  lessee  shall  pay  any 
additional  amount  of  net  profit  share 
payment  owed  plus  interest, 
compounded  monthly,  from  the  date  that 
the  payment  was  due  until  the  date  it  is 
actually  paid.  Interest  shall  be 
calculated  at  the  prevailing  rate  or  rates 
as  published  in  the  Bulletin  to  the 
Department  of  the  Treasury  Fiscal 
Requirements  Manual,  in  effect  for  the 
period  or  periods  over  which  the 
payment  is  owed. 

(c)  If  the  recalculated  profit  share 
payment  is  less  than  the  amount  paid 
the  United  States,  the  lessee  shall  apply 
such  overpayment  to  the  next  profit 
share  payment. 

(d)  Within  30  days  after  receiving 
notice  of  the  recalculation  as  provided 
in  paragraph  (a)  of  this  section,  the 
lessee  may  appeal  the  decision  of  the 
Director  in  accordance  with  the  appeals 
provision  of  30  CFR  Part  290. 
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